IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D HARRI S

v. : CVIL ACTI ON
: NO. 98-1121

(Criminal No. 95-507-2)
UNI TED STATES OF AMERI CA

MEMORANDUM ORDER

Petitioner has filed a petition to vacate, set aside or
correct sentence pursuant to 28 U S.C. § 2255 and a subsequent
amendnent thereto.?

Petitioner was indicted with three co-defendants for
conspiring to distribute cocaine base and for distributing
cocai ne base within one thousand feet of a playground. Pursuant
to a plea agreenent, petitioner pled guilty to two conspiracy
counts. After a three level reduction for acceptance of
responsi bility, petitioner had a total offense level of 37. He
was in crimnal history category V. Because of his prior
convictions for possessing cocaine base with intent to
di stribute, however, he was a "career offender"” and was placed in
crimnal history category VI consistent with U S.S.G § 4Bl. 1.
Petitioner's guideline sentencing range was 360 nonths to life in
prison. Pursuant to 21 U.S.C. 8841(b), petitioner faced a

mandatory termof life inprisonnment.

1 Thi s anendnent was captioned "Amended 2255 Modtion for
Downwar d Departure" and was separately docket ed.



The court granted departure notions filed by the
government pursuant to 8 5K1.1 and 18 U. S. C. 8 3553(e).
Petitioner was sentenced to inprisonnent for 120 nonths, to be
foll owed by a term of supervised rel ease.

Petitioner contends that his attorney was ineffective
for "failing to argue that the governnment had not proven that the
drugs involved in the case were crack."

The counts to which petitioner pled guilty are replete
with references to "crack cocaine." Defendant and his
coconspirators discussed selling "crack” in conversations wth
confidential informants and an undercover agent. After
consultation with counsel, petitioner signed a plea agreenent
with a stipulation that "the cocai ne base distributed" as
"described in Counts One and Two" (the counts of conviction) was
"crack cocaine within the neaning of Note (D) to U S.S.G 8§
2D1.1."

In his plea colloquy, petitioner acknow edged under
oath that he had engaged co-defendants to sell "crack cocai ne"
for himand had supplied themw th "crack cocai ne" for sale,
including the sales to the cooperating informants and undercover
agent. The court also specifically asked petitioner "[a]s to the
activity charged in Count One and Count Two, did you understand

that what it is you were dealing in was crack cocai ne?"



Petitioner unequivocally answered "Yes."?

Petitioner's counsel was not professionally deficient
or objectively unreasonable in failing to challenge the type of
cocai ne base involved. The governnent, of course, is not
required to present proof of sonething to which a defendant has
stipulated and adm tted under oath.

Petitioner next contends that his prior convictions
shoul d not have been used to enhance his sentence under 8§ 851
because they "were not prosecuted by indictnment or waiver

thereof,"” relying on U S. v. Collado, 106 F.3d 1097 (2d Cr.

1997). He al so suggests that the prior crinmes were not
"felonies" and that the governnent did not tinely file a prior
fel ony information.

The governnent tinely filed an information ten nonths
prior to petitioner's entry of a guilty plea. See 21 U S. C 8§
851(a)(1l). Petitioner's prior convictions for possession of
cocai ne base with intent to distribute, punishable by
i nprisonnment for nore than one year, were felony convictions.
See 21 U.S.C. § 802(13); 35 Pa. C.S.A §§ 780-113(a)(30) &

(f)(1.1).® The Second Circuit has overruled its decision in

2 | ndeed, there is no avernent in the instant petition
that the drugs he bought and conspired to resell were not crack
cocai ne.

3 Petitioner also had a prior conviction for aggravated
assault and reckl ess endanger nent.

3



Col lado after concluding it "was incorrectly decided." See U.S
V. Otiz, 143 F.3d 728, 729 & n.1 (2d Gr. 1998). It is the

i nstant conviction and not prior convictions which nust result
from prosecution by indictnent or a waiver thereof. |d. at 732;

U.S. v. Harden, 37 F.3d 595, 601 (11th Gr. 1994); U.S. V.

Trevi no- Rodriquez, 994 F.2d 533, 536 (8th Gr. 1993); U.S. v.

Adans, 914 F.2d 1404, 1407 (10th GCr.), cert. denied, 498 U. S.

1015 (1990).

Mor eover, petitioner's sentence was not enhanced under
8§ 851. Consistent wwth 8§ 3553(e), petitioner was sentenced "in
accordance with the [sentencing] guidelines" under which he faced
life inprisonnent as a career offender. The requirenents of §
851 do not apply to enhancenents under the sentencing guidelines

for career offender status. See U.S. v. Flores, 5 F.3d 1070,

1081 (7th Gir. 1993), cert. denied, 114 S. Ct. 884 (1994); U.S.

v. Witaker, 938 F.2d 1551, 1552 (2d G r. 1991), cert. denied,

112 S. C. 977 (1992) (citing additional cases hol ding sane).
As noted, petitioner in fact received the benefit of a very
substanti al departure bel ow the otherw se applicabl e guideline
range.

In arguing that his sentence should not have been
enhanced under 8 851, petitioner states the court erred in
determning the drug quantity attributable to him He does not

further el aborate or suggest what quantity shoul d have been



attributed to him |If he is suggesting that an anount necessary
to trigger 8 841(b)(1)(A)(iii) had not been denonstrated, the
short answer is that reports of the DEA Northeast Regi onal
Laboratory docunent that four undercover purchases al one invol ved
165. 05 grans of substances containing crack cocai ne. Although
inserted in his 8 851 argunent, if petitioner neans to question
the quantity attributed for guidelines purposes, the short answer
is that the calculation used in the PSR was conservative based on
the evidence, including statenents of co-defendants and
petitioner's adm ssions, and was still alnost a kil ogram nore
than sufficient to place himat |evel 38.

Petitioner also contends that his attorney was
ineffective when he "failed to informthe court of its
i ndependent ability to determ ne the correct anount of
departure."” There is no comment to this effect that counsel was
reasonably required to make or coul d have nade which in any way
woul d have influenced the sentence in this case. The court was
well aware of its authority to determ ne the extent of any
departure once the governnent's notions were granted and nost
assuredly exercised its independent judgnent in doing so.
Petitioner had the benefit of experienced and abl e counsel who
hel ped to secure a very substantially reduced sentence for him

Petitioner additionally suggests that the governnent

"breached the terms of the plea agreenent” because "the



government stated it would consider filing a post-conviction
notion for another departure fromthe sentencing guidelines based
upon assistance that nmy relative is providing to the DEA. "
Petitioner's executed plea agreenent in fact contains no such
termand he stated under oath at his plea that no other
undi scl osed prom ses had been nade to induce his plea. |ndeed,
the plea agreenent required petitioner to cooperate fully in
providing all information regarding drug trafficking and ot her
crimes of which he was aware and to continue to do so "even after
the time [he] is sentenced.” Petitioner does not identify the
person who nmade the all eged statenent, the tinme and circunstances
of the alleged statenent, the "relative" in question or the
nature and substantiality of his or her purported assistance. In
any event, even assum ng that Rule 35(b) contenpl ates subsequent
assi stance by a relative, a statenent that a party wll
"consider"” filing a notion cannot reasonably be viewed as a
promse to file one.*

On the record presented in this case, petitioner has

patently failed to show any basis to set aside his sentence or

4 In view of petitioner's crimnal history and the
significant departure he received, it is virtually inconceivable
that the court would further reduce his sentence even if the
government had elected to file a Rule 35 notion absent the nost
extraordi nary subsequent post-sentencing assistance attributable
to petitioner.



entitlenment to a still greater downward departure.?®

ACCORDI N&Y, this day of Septenber, 1998, upon
consideration of petitioner's petition to vacate, set aside or
correct sentence pursuant to 28 U S.C. 8§ 2255 and "Anended 2255
Motion for Downward Departure,” and a review of the pertinent

record herein, IT IS HEREBY ORDERED that said petition and said

nmoti on are DENI ED and the above action is DI SM SSED

BY THE COURT:

JAY C. VWALDMAN, J.

> On this date -- indeed as this nmenorandum order was
being typed -- the court received a request frompetitioner to
grant himadditional tine to present further "argunents in
support of [his] allegations that his counsel did not render

ef fective assistance.” The court has carefully considered
petitioner's allegations, including those regarding ineffective
assi stance of counsel. The court is satisfied that further

argunment i s unnecessary adequately to address these all egations
and would not alter the court's analysis or resolution of those
all egations as set forth herein in view of the record in this
case.



