IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES FIRE I NS. CO. : ClVIL ACTION
V. :
ALLEN L. ROTHENBERG ESQ ,
et al. : NO. 98-2275

MEMORANDUM

Padova, J. Sept enber, 1998
Plaintiff, United States Fire |Insurance Conpany (“U. S.
Fire”), brings this action for a declaratory judgnent regarding
an insurance policy Plaintiff to sold to Defendant, Allen L.
Rot henberg (“Rothenberg”’).* U.S. Fire seeks a declaration of
Rot henberg' s coverage under that policy with respect to an
underlying action that a third party brought agai nst Rot henberg
inthis Court, Perlberger v. Perlberger, Cv. A No. 97-4105.

US. Fire has filed a Mdtion for Summary Judgnent, nai ntai ning
that, under the policy, it has no duty to defend or indemify
Rot henberg in the underlying action. |In opposing the Mtion,

Rot henberg has filed a Counternotion for Partial Sunmary
Judgnent, contending that U S. Fire has a duty to defend him

For reasons stated below, U S. Fire' s Mtion for Sunmary Judgnent

wi |l be denied and Rothenberg's Counternotion will be granted.

! This suit was brought against Allen Rothenberg, who is the
i nsured under the policy in question, but a nunber of others are
listed as interested parties: nanely, Nornman Perl berger, Esq.;
Messody T. Perl berger; Perlberger Law Associates, P.C. ; G Daniel
Jones; Jones, Hayward & Lenzi, P.C ; and Any S. Lundy Brennan,
Esq. O these, Allen L. Rothenberg, G Daniel Jones, and Jones,
Hayward & Lenzi have filed answers to the Conpl aint.



| . FACTUAL BACKGROUND

On May 16, 1997, Messody T. Perlberger, filed a pro se
conpl ai nt on behalf of herself and her mnor children agai nst
Rot henberg and others, alleging they fraudulently hid assets of
her fornmer husband, Norman Perl berger, to which she was entitl ed.
The suit included counts of fraud, conspiracy, RICO violations,
violations of the First and Fourteenth Amendnents, intentional
infliction of enotional distress, and personal injury, anong
others. The question in the instant action is whether US. Fire
has a duty to defend and, if necessary, to indemify Rothenberg
in that action. The answer to that question depends on the terns
of the policy and the allegations in the conplaint in the
under | yi ng case.

US. Fire, issued a conprehensive general liability
policy of insurance, No. 518502657, to Rothenberg for the policy
peri od Decenber 4, 1996 to Decenber 4, 1997. Wen Rot henberg was
sued by Messody Perl berger, he looked to U.S. Fire to provide the
defense. U. S. Fire declined to defend Rothenberg on the ground
that the injuries alleged in Ms. Perlberger's conplaint did not
fall within the coverage provided by the policy and brought this
action. Rothenberg concedes that the allegations in the
underlying conplaint do not fall under the policy's coverage for

“personal injury” or “advertising injury,” but he clains that
all egations of “bodily injury” injury are covered. U S Fire's
position is that all clainms for bodily injury in the underlying

suit cone under one or nore of the explicit exclusions in the
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policy. The exclusions are for “"bodily injury' expected or

i ntended fromthe point of view of the insured;” and “bodily
injury . . . arising out of the rendering or failure to render
any professional service, including but not limted to .

| egal services.” (Ins. Policy, Deft.'s Resp. & Counternot. Ex. A
(“I'ns. Pol.”)) 1In addition, US. Fire clains that, even if the
all eged bodily injury does not fall within one of the exclusions,
US. Fire should be released fromits duty to defend Rot henberg

in the underlying suit on grounds of public policy.

A. The I nsurance Policy
The insurance policy that U S. Fire issued to

Rot henberg contained the foll ow ng provisions:

1. Insuring Agreenent

(a) We will pay those suns that the insured
becones legally obligated to pay as damages
because of “bodily injury” or “property damage” to
which this insurance applies. W wll have the
right and duty to defend any “suit” seeking those
damages. W may at our discretion investigate any
“occurrence” and settle any claimor “suit” that
may result.

(Ins. Pol.) Excluded fromthis coverage is bodily injury or
property danmage that is expected or intended by the insured or
arising fromthe provision of |egal services:

2. Exclusions

Thi s insurance does not apply to:



(a) “Bodily injury” or “property danmage” expected
or intended fromthe standpoint of the insured.
Thi s excl usion does not apply to “bodily injury”
resulting fromthe use of reasonable force to
protect persons or property.

(o) This insurance does not apply to “bodily
injury” or “property damage” arising out of the
rendering or failure to render any professional
service including, but not limted, to:

(1) Accounting, advertising, architectural,
drafting, engineering, insurance or |egal
servi ces; .o

(Ld. (enphases added).)

B. Conplaint in the Underlying Suit
Because U. S. Fire's obligation to provide a defense in
t he underlying suit depends on the allegations in the conpl aint
in that suit, that conplaint nust be exam ned in sone detail
Sonme of the allegations are reproduced here:

Plaintiff Pro Se, Messody T. Perl berger, a
Di abetic and Visually Inpaired Mdther, on her behalf
and on behalf of her children, Karen and Laura, clains
of the defendants a sumin excess of One Hundred
Thousand ($100, 000.00) Dol lars in danmages upon a cause
of action of which the following is a statenent:

8. At all times applicable hereto, Plaintiffs had
established rights under Laws and statutes of the
United States of Anerica and of the Commonweal t h of
Pennsyl vania and entitled to a federally nandated and
determ ned portion of Defendants Norman Perl berger and
Per| berger Law Associ ates' income pursuant to the
Federal Fam |y Support Act of 1988 of the Soci al
Security Act as anended, 42 U S. C. section 601 et seq.

16. Defendant Allen L.'Rothenberg IS an

i ndi vidual and an attorney . . . and an Enpl oyer of
Def endant Nor man Perl berger, wi th whom he owns/shares
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over one thousand cases, and a resident of the
Commonweal th of PA., and the parent of child/children
living the standard and quality of life of children
simlarly situated, i.e. of professional parent(s) with
substantial incone.

20. Immediately upon Plaintiffs asserting their rights
guar ant eed t hem under State and Federal |aw, specifically
their right to Petition, Defendant Nornman Perl berger, an
adm tted forger (having forged a Judge's signature on an
of ficial docunent, Judge Geen's, as well as that of an
attorney) and perjurer (having lied about it under oath
repeatedly, only recanting after extraordinary facts that
i ncl uded the deposition of the judge, federal judge now,
whose signature he had forged), acting as his own attorney,
wilfully engaged in a series of acts designed to threaten,
harass, intimdate, terrorize, frustrate, obstruct and harm
Plaintiffs in the exercise of their fundanental right to
Petition, and, maliciously, used his position/expertise and
his lack of Ethics, and the cooperation and participation of
t he ot her defendants, for the purpose of violating his
federally mandated duty under the Social Security Act, the
provi sions of the Federal Famly Support Act of 1988 as to
Plaintiffs' rights, through conspiratorial acts with the
ot her defendants, through a pattern of calcul ated repeated
and prohibited acts, all resulting in severe harmand injury
to Plaintiffs, and in severe violations and deprivations of
their Cvil Rights and their constitutionally protected
property and liberty interests, and has continued and
repeated his violations of Plaintiffs' Cvil rights .

[ enphases in original].

30. Def endant Allen L. Rothenberg has, from about
1989 to the present, been an Enpl oyer of Defendant, Norman
Perl berger, as well as co-owner with himof a substanti al
case |l oad, and as such, is under federal mandate pursuant to
the Federal Fam |y Support Act of 1988 of the Soci al
Security Act as to Plaintiffs' income and property and
liberty interests.

31. Notwi thstanding his duties under Federal and State
| aws, and his bei ng docunented with and Know ng, as a parent
and a professional (an attorney) of the harmand injury
plaintiffs were exposed to, and were suffering on | ess than
twenty percent of their former incone, deprived of their
property and liberty interest, and any quality of life,
docunented with the conpelling nedical, enotional, financial
facts of Plaintiffs' endangered wel fare, Defendant
Rot henberg did nothing to prevent the harm fraud and
deprivation of Plaintiffs' established rights, and in fact
willfully and maliciously participated, cooperated and
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assi sted Defendants Norman Perl berger and Perl berger Law
Associ ates in concealing Defendant Perlberger's true incone,
and in defrauding, depriving, Plaintiffs' rights to their
income in violation of Federal Fam |y Support Act of 1988 of
the Social Security Act and their federally protected
rights, privileges and immunities. Upon information and
bel i ef, Defendant Rothenberg's participation in sharing
fees, “holding” substantial cases for Defendant, Perl berger
al so serves to inpede other individuals as to Defendants
Per| berger and Perl berger Law Associ ates, including but not
[imted to Diane J. Strausser.

32. As a direct result of the deliberate, unlawful,
mal i ci ous and tortious conduct of the defendants, Plaintiffs
have suffered a painful dimnution of quality of Iife to an
endangering injurious and harnful level, an inability to
conduct life or maintain any stability/normality in their
lives, anguish, anxiety, shock and traunm, inpairnent of
life's enjoynent.

33. As a direct result of the deliberate, unlawful,
mal i ci ous and tortious conduct of the defendants, Plaintiffs
have suffered | oss of self-esteem shane, isolation and
stigma in their community (in the wealthiest county in PA),
hum liation, loss of identity, feeling of not bel onging.

34. As a direct result of the deliberate, unlawful,
mal i ci ous and tortious conduct of the defendants, Plaintiffs
have suffered | oss of/absence of any financial security,
| oss of income and opportunity.

35. As a direct result of the deliberate, unlawful,
mal i ci ous and tortious conduct of the defendants, Plaintiffs
have suffered | oss of health and/ or exacerbation of health
probl ens, chronic and pernmanent conditions.

36. As a direct result of the deliberate, unlawful,
mal i ci ous and tortious conduct of the defendants,
Plaintiffs' children, Karen and Laura have suffered ten
years of | ost childhood (Laura how 13 was 3 years ol d then),
being 7(seven) and 3 (three) then, have suffered in their
growt h and devel opnment, in their dimnished potential, by
t he unconsci onabl e and outrageous circunstances they have
been subjected to, in their nother's inpaired health and
absence of nedical care and nedicine, in their interrupted
or absent nedical care, in the endangering breakdown of
their honme in sharp contrasts with neighbors, anger and rage
while Plaintiff-nmother, on endanger overl oad of
responsibilities of three children (sibling Jennifer L.

Per| berger was 14, has for years and very injured in her
untreated health problens and undue stress, has in the | ast
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year suffered Gall Bl adder di sease and Energency
surgery/renoval, and due to her chall enged health and
education is not party of (in the within conplaint),
suffered ten years of inability to maintain her |ife and
heal th worsened irreparably by Defendants' tortious conduct,
i n her anguish at her childrens' circunmstances and injury,
and in her ability to maintain her balance as a parent.

37. As a direct result of the deliberate, unlaw ul
mal i ci ous and tortious conduct of the Defendants, Plaintiffs
have suffered and have been pernmanently and irreparably
injured in every aspect of their lives, nmedical, enotional,
spiritual, social, economc.

43. Defendants' specific fraudul ent actions and
conduct were intended to cause harm loss and injury to
Plaintiffs and did cause such, and are the direct cause of
Plaintiffs' injuries and causes for relief, in that they
were reckless and carried out wwth cal |l ousness and
indifference to their predictable consequences, resulting in
great irrenediable harmto Plaintiffs.

49. Defendants' actions were reckless and carried out
with call ousness and deliberate indifference to their
predi ct abl e consequences, and violative of Plaintiffs'
Constitutional rights, and resulted in Plaintiffs'
deprivation of their constitutional rights, to their incone
and property and liberty interests, as well as in great and
irreparable harmto Plaintiffs' |ives, health, person and
property, including but not Iimted to dimnished potential,
| oss of childhood for sone Ten years, interrupted growh and
devel oprent .

69. Defendants knew that enotional distress would
be a likely result of their conduct, and that they
created a risk of causing enotional distress, illness
and bodily harm and in fact did cause such.

70. At all tinmes relevant here, Defendants knew of
Plaintiffs enotional and physical difficulties including but
not limted to Laura's ADHD, Karen's despondency and
obsessi ve conpul sive di sorder, Mther's Macul ar
Degeneration, Vision Inpairnent, D abetes, etc... but
willfully and maliciously exacerbated and or caused
conditions by not allowng Plaintiffs any ability to have
stability and to normalize their lives, to maintain her
bal ance as a parent and nurture and care for the children
and their difficulties as well as to suffer and angui sh, on
overl oad by the outrageous violations and enotional fall out
and physi cal consequences (extrene pain due to Jennifer's



years of untreated gastric problens and stress resulting in
Emergency Gall Bl adder surgery in 1996).

74. As a direct result of the unlawful and torti ous
actions of Defendants, Plaintiffs suffered severe enotional
distress with serious physical synptons and consequences and
wll continue to suffer in the future and endure extrene
| osses and deprivations in their lives, health and property.

75. The enotional distress suffered by Plaintiffs was
severe and intentionally inflicted by Defendants, in
reckl ess disregard of the enotional and physi cal
consequences to Plaintiffs.

77. Defendants' actions and nalicious and tortious
conduct have caused severe physical harmand injury to
Plaintiffs.

78. Defendants knew the risks, danger and jeopardy
t hey were exposing Plaintiffs to, Mdther in vul nerable
heal th and Karen and Laura in her exclusive care, for years
of their growth and devel opnent, sone ten years.

79. Due to Defendants' unlawful, malicious and
tortious actions and conduct, Plaintiffs have been deprived
of econom c security, inconme and property and liberty,
life's enjoynent, suffered physical difficulties, |oss of
health, chronic illness and will continue to do so for a
| ong tine.

(Underlying Conplaint, Deft.'s Resp. Ex. B. (“Und. Conpl.")

(footnote omtted).)

1. LEGAL STANDARDS

A. Summary Judgnent

Summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with affidavits, if any, show that
there is no genuine issue as to any material fact and that the
nmoving party is entitled to judgnent as a matter of |aw. "

Fed.R. G v.P. 56(c). An issue is "genuine" only if there is
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sufficient evidence with which a reasonable jury could find for

t he non-noving party. Anderson v. Liberty Lobby, Inc., 477 U S.

242, 248, 106 S. C. 2505, 2510 (1986). Furthernore, bearing in
mnd that all uncertainties are to be resolved in favor of the
nonnovi ng party, a factual dispute is "material”™ only if it m ght
affect the outcome of the case. |d. A party seeking summary
j udgnent al ways bears the initial responsibility of informng the
district court of the basis for its notion and identifying those
portions of the record that it believes denonstrate the absence

of a genuine issue of material fact. Celotex Corp. v. Catrett,

477 U.S. 317, 322, 106 S. C. 2548, 2552 (1986). Were the non-
novi ng party bears the burden of proof on a particul ar issue at
trial, the novant's initial Celotex burden can be net sinply by
"pointing out to the district court that there is an absence of
evi dence to support the non-noving party's case.” [|d. at 325,
106 S. C. at 2554. After the noving party has net its initial
burden, summary judgnent is appropriate if the non-noving party
fails to rebut by making a factual showing "sufficient to
establish an el enent essential to that party's case, and on which
that party will bear the burden of proof at trial." 1d. at 322,
106 S. C. at 2552.

B. Insurance Contracts
The parties agree that Pennsylvania |law applies to the
i nsurance contract at issue. Under Pennsylvania |aw, the court

must read the policy as a whole and construe it according to the

9



plain neaning of its terns. Safequard Scientifics, Inc. v.

Li berty Mutual Ins. Co., 766 F. Supp. 324, 328 (E.D. Pa. 1991).

“[Alny anbiguity in the | anguage of the docunent is to be read in

a light nost strongly supporting the insured.” Mhn v. Anerican

Casualty Co., 326 A 2d 346, 351 (Pa. 1974). A termis anbi guous

only if reasonabl e people, considering it in the context of the
policy as a whole, would differ as to its neaning. United

Services Auto. Ass'n v. Elitzky, 517 A 2d 982, 986 (Pa. Super.

Ct. 1986).

C. Duty to Defend

The question whether a loss is covered by an insurance
policy and, in cases such as this, whether an insurer has a duty
to defend its insured, is a question of |aw which nmay be deci ded

by this Court. See Donegal Mut. Ins. Co. v. Ferrara, 552 A 2d

699, 700 (Pa. Super. Ct. 1989). The United States Court of
Appeal s for the Third Crcuit (“Third Crcuit”) has stated the
Pennsyl vania | aw on the duty of an insurer to defend as follows:

Pennsyl vani a | aw on the question of an insurer's
duty to defend its insured is well settled. In
consi deration for premuns paid, the insurer
contractually obligates itself to defend its insured.
The obligation arises whenever allegations against the
insured state a claimto which the policy potentially
applies, even if the allegations are “groundl ess, false
or fraudulent.”

Anerican Contract Bridge League v. Nationwide Miut. Fire |Ins.

Co., 752 F.2d 71, 75 (3d Cir. 1985) (enphasis in original)
(quoting Gedeon v. State Farm Mut. Auto. Ins. Co., 188 A 2d 320,
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321 (Pa. 1963). |If even sone of the allegations in the conpl aint
fall within the ternms of coverage, the insurer is obliged to
defend the entire action against the insured. Saf equard
Scientifics, 766 F. Supp. at 329. “If a claimfalls outside the

scope of the policy because of an exclusion in the policy, it is

the insurer's burden to denonstrate that the exclusion applies.”

Little v. Md3C Indem Corp., 649 F. Supp. 1460, 1466 (WD. Pa.
1986), aff'd, 836 F.2d 789 (3d Gr. 1987). An insured “is not
excused fromits duty to defend until it beconmes apparent that

there are no circunstances under which the i nsurer woul d be

responsible.” Viola v. Fireman's Fund Ins. Co., 965 F. Supp.
654, 664 (E.D. Pa. 1997) (internal quotations and citation
omtted). In determ ning whether the conplaint states a claim
against the insured to which the policy potentially applies, the
court takes the allegations of the conplaint as controlling.

Pacific Indemity Co. v. Linn, 766 F.2d 754, 760 (3d Cr. 1985).

The insurer is not required to defend the clai mwhen it
is apparent fromthe face of the conplaint that none of
the allegations potentially falls within the coverage
of the policy. 1n cases in which the conplaint alleges
bot h conduct that potentially cones under the policy
and conduct that does not, the insurer nust defend the
entire action.

Bracciale v. Nationwide Mut. Fire Ins. Co., No. 92-7190, 1993 W

323594, at *5 (E.D. Pa. Aug. 20, 1993); see also Cadwal | ader v.

New Anst erdam Casualty Co., 152 A 2d 484, 489 (Pa. 1959).

D. Duty to Indemify
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bligations to defend are wi der than obligations to
indemify. The duty to defend carries with it the conditional
obligation to indemify until it becones clear that there can be

no recovery under the policy. Pacific Indemity Co. v. Linn, 766

F.2d 754, 766 (3d Cir. 1985).

[11. DI SCUSSI ON

The underlying conpl aint all eges that Defendant
Rot henberg participated in a schene to defraud Messody Perl berger
and her two children of inconme by hiding Norman Perl berger's
financial assets. The plaintiffs in the underlying suit allege
t hat Rot henberg knew of the harmand injury to the plaintiffs,
yet he not only did nothing to prevent it, he “wllfully and
mal i ci ously participated, cooperated and assisted” in concealing
Nor man Perl berger's true inconme, thereby defrauding the
plaintiffs of their right to inconme. (Und. Conpl. § 31.)

U S. Fire contends that the allegations in the
underlying conpl aint are excluded by the policy

because they contain allegations of fraud and
fraudul ent m srepresentation. The insurance applies
only to bodily injury or property damage caused by an
“occurrence” defined by the policy as “an acci dent,

i ncl udi ng continuous or repeated exposure to
substantially the sanme general harnful conditions.”
The Pennsyl vani a Suprene Court has hel d that
intentional acts are not policy occurrences because
intentional acts are not accidents. Gene & Harvey
Builders, Inc. v. Pennsylvania Manufacturers' Ass'n.

| nsurance Co., 512 Pa. 490, 517 A 2d 910 (1986).
Therefore, there is no coverage under the policy for
the intentional acts of fraud and/or fraudul ent

m srepresentation which are incorporated into each and
every counts [sic] of the underlying conplaint.
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(Pl."s Mm in Supp. at 20 (record citation omtted).) 1In
addition, U S. Fire argues that the alleged conduct conmes within
the exclusion for bodily injury or property damages that is
“expected or intended fromthe standpoint of the insured.”

US. Fire also nakes a public policy argunent. It
states that Pennsylvania courts do not require an insurer to
defend an insured for his own intentional torts or crimnal acts,

Germantown Ins. Co. v. Martin, 595 A 2d 1172 (Pa. Super. C.

1991), and contends that the underlying conplaint
clearly alleges that the insured commtted fraud,
conspiracy, violated RICO statutes, violated the
Federal Fam |y Support Act of 1988, violated the First
and Fourteenth Amendnents and caused Enotional distress
while acting with fraudulent intent. The insurer
shoul d not be required to defend any of the allegations

in the underlying conplaint because insurance coverage
for such intentional acts is violative of public

policy.
(Pl."s Mem in Supp. at 24-25.)

Unquestionably, there are clains in the underlying
conpl aint that the policy does not cover. Rothenberg does not
di spute that; however, he argues that the conplaint also alleges
conduct that potentially falls wthin the scope of the policy,
and that U S. Fire nust therefore defend himas to the entire
action. The policy covers bodily injury to third parties, and
there are certainly allegations of “bodily injury” in the
underlying conplaint. Rothenberg points out the follow ng
exanpl es:

“l oss of health and/ or exacerbation of health probl ens”

([ Conpl.] 135), “inpaired health and absence of nedi cal
care and nedicine” (136), “irreparable harmto

13



Plaintiffs' lives, health...” (149), “envotional

distress, illness and bodily harni (69), “Laura's

ADHD, Karen's dependency and obsessive conpul sive

di sorder, Modther's Macul ar Degeneration, Vision

| mpai rnent, Diabetes, etc.” (170), “Energency Gall

Bl adder Surgery” (170), “severe pain and suffering,

depression and anxiety” (173), “severe enotional

distress with serious physical synptons” (Y74), and

“physical difficulties, loss of health, chronic

illness.” (179).
(Deft.'s Mem at 12.) Sone of the illness were pre-existing, but
were all egedly exacerbated by the defendants' wongful actions.
Rot henberg argues that at |east sone of this bodily injury is
potentially covered by the policy and does not fall under either
of the two exclusions at issue: “expected or intended”
consequences and “arising out of the rendering or failure to

render . . . legal services.”

A. “Expected or Intended fromthe Standpoint of the |Insured”
The policy excludes bodily injury or property danages
“expected or intended fromthe standpoint of the insured,” but
does not define “expected or intended.” The Court nust therefore
| ook to the case | aw
The Third Grcuit has noted that in adjudicating
general liability insurance cases, Pennsylvania courts followthe

Pennsyl vani a Superior Court decision in United Services

Aut onobi |l e Association v. Elitzky, 517 A 2d 982 (Pa. Super. C

1986). Wley v. State FarmFire & Cas. Co., 995 F.2d 457, 460

(3d Gir. 1993). The Wley court stated, “Applying well-settled

standards of insurance contract interpretation, the Elitzky court
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first determned that, as used in the standard intended harm
exclusion, “'"intentional and expected are synonynous.'” |d.
(quoting Elitzky, 517 A.2d at 991). The Third Grcuit went on to
di scuss the narrow i nterpretation of the exclusion under
Pennsylvania law. It quoted Elitzky as stating:

We hold that an intended harm excl usionary clause in an

i nsurance contract is anmbi guous as a matter of |aw and

nmust be construed agai nst the insurer. W hold that

such a cl ause excludes only injury and damage of the

same general type which the insured intended to cause.

An insured intends an injury if he desired to cause the

consequences of his act or if he acted know ng that

such consequences were substantially certain to result.
Wley, 995 F.2d at 460 (quoting Elitzky, 512 A 2d at 989). The
Wley court concluded that, in Pennsylvania, “it is not
sufficient that the insured intended his actions; rather, for the
resulting injury to be excluded from coverage, the insured mnust
have specifically intended to cause harm” [d. The elenent of
subj ective intent nmust be present. [d.

The Elitzky court took some pains to distinguish

i ntentional conduct fromreckl essness conduct. A person acts
intentionally when he desires to cause the consequences of his

act or believes that those consequences are “substantially

certain” toresult fromit. Elitzky, 517 A 2d at 989; see also

Rest at ement (Second) of Torts 8§ 8A (1965). Elitzky quoted the
Rest at ement (Second) of Torts, which states that “[a]s the
probability that the consequences will follow [the insured' s
acts] decreases, and becones | ess than substantial certainty, the

actor's conduct | oses the character of intent, and becones nere
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reckl essness.” Restatenent (Second) of Torts 8 8A cnt b, quoted
in Elitzky, 517 A 2d at 989. Recklessness is defined in § 500 of
t he Restatenent, which has been adopted by Pennsylvania courts.

ld. (citing Stubbs v. Frazo, 454 A 2d 119, 120 (Pa. Super. Ct.

1982)). The section provides:

The actor's conduct is in reckless disregard of the

safety of another if he does an act or intentionally

fails to do an act which it is his duty to the other to

do, knowi ng or having reason to know of facts which

woul d | ead a reasonable man to realize, not only that

hi s conduct creates an unreasonabl e risk of physical

harm to another, but also that such risk is

substantially greater than that which is necessary to

make his conduct negligent.
Elitzky, 517 A 2d at 989-990 (quoting Restatenent (Second) of
Torts 8 500). Recklessness as thus defined does not cone within
the policy exclusion for “expected and i ntended” injury.
Therefore, if the physical harmalleged in the underlying
conplaint is all intended or expected, as those terns are defined
in Pennsylvania law, then U S. Fire need not defend Rothenberg.
|f, on the other hand, sone of the harmis allegedly inflicted
recklessly, rather than intentionally, then U S. Fire nust
provide its insured with a defense.

Count VI of the underlying conplaint alleges the tort

of intentional infliction of enotional distress. The elenments of
that tort are: (1) the conduct nust be extrene and outrageous;

(2) the conduct nust be intentional or reckless; (3) it nust

cause enotional distress; and (4) the distress nust be severe.

Bruffett v. Warner Communications, Inc., 692 F.2d 910, 914 (3d

Cr. 1982); see also Hoy v. Angelone, 691 A 2d 476, 482 (Pa.
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Super. C. 1997). In addition, to trigger coverage by the
policy, the plaintiff in the underlying case nust allege that
some physical injury resulted. The underlying conplaint in this
case alleges physical injury that is the result of both
intentional and reckl ess conduct.

Sonme of the allegations in the underlying conplaint do
seemto allege that the defendants specifically intended physical
harm for exanple, paragraph 70:

At all times relevant here, Defendants knew of

Plaintiffs' enotional and physical difficulties
including but not limted to Laura's ADHD, Karen's
despondency and obsessi ve conpul sive di sorder, Mther's
Macul ar Degeneration, Vision |npairnment, D abetes,
etc... but willfully and maliciously exacerbated and or
caused conditions by not allowng Plaintiffs any
ability to have stability and to normalize their |ives,
to maintain her balance as a parent and nurture and
care for the children and their difficulties as well as
to suffer and angui sh, on overload by the outrageous
vi ol ations and enotional fallout and physical
consequences (extrene pain due to Jennifer's years of
untreated gastric problens and stress resulting in
Enmergency Gall Bl adder surgery in 1996).

(Und. Compl. § 70.)2

El sewhere, the underlying conplaint speaks of physical
harm that resulted fromthe defendants' intentional actions, but
it is not clear that the plaintiffs nmean to allege that the
intention of those actions was physical harm For exanple, the
plaintiffs allege in paragraph 37:

As a direct result of the deliberate, unl awful
mal i ci ous and torti ous conduct of the defendants,

*The construction of this sentence renders its meaning
somewhat unclear, but it appears to nmean that the defendants in
the underlying suit intended to cause physical injury.
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Plaintiffs have suffered and have been permanently and

irreparably injured in every aspect of their I|ives,

nmedi cal, enotional, spiritual, social, econonic.
(Und. Conpl. § 37.) This allegation my be taken to nean that
t he intended effect of the conduct was financial and not
physical. Intended financial harmis alleged in Paragraph 31,
whi ch states that Rothenberg “willfully and maliciously
partici pated, cooperated and assi sted Defendants Norman
Per| berger and Perl berger Law Associates in concealing Defendant
Perl berger's true incone, and in defraudi ng, depriving,
Plaintiffs' rights to their inconre . . . .” (Und. Conpl. ¥ 31.)
| f Rothenberg intended financial injury, and bodily injury was an
uni ntended result, then the bodily injury would not fall under
t he exclusion because it could not be considered “the sane
general type [of injury] which the insured intended to cause.”?
Elitzky, 512 A 2d at 989.

Still elsewhere, the conplaint alleges that the
def endants acted know ng of the risk of physical harm rather
than intending it. For exanple, the plaintiffs allege in
par agr aph 69:
Def endants knew that enotional distress would be a
likely result of their conduct, and that they created a

ri sk of causing enotional distress, illness and bodily
harm and in fact did cause such.

3f. State FarmFire and Cas. Co. v. lLevine, 566 A 2d 318
(Pa. Super. C. 1989)(where insured who angrily struck victimin
face with great force crushed bones of his cheek and caused
per manent damage, injury was of “sanme general type” even though
magni tude of injury was greater than intended).
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(Und. Conpl. ¥ 69.) This falls short of alleging that the

def endants were “substantially certain” that bodily injury would
result, as is required for an “expected or intended” injury
exclusion. Elitzky, 517 A 2d at 989.

G ven the clains and factual allegations in the
underlying conpl aint, Rothenberg could be found to be liable for
intentional infliction of enotional distress with physical injury
because he acted wth reckless disregard for the safety of
Messody Perl berger and her children, know ng that there was an
unreasonabl e risk of physical injury, rather than because he
i ntended to cause physical harmor knew wi th substanti al
certainty that it would result. Under Elitzky, such conduct
woul d not cone within the “expected or intended” exclusion and
U S. Fire would have to provide Rothenberg with a defense.

In Elitzky, a judge brought the underlying suit against
the Elitzkys for allegedly sending |libelous letters about himto
the attorney general, the district attorney, and others. The
judge all eged malicious defamation and intentional infliction of
enotional distress. The Elitzkys' insurer brought a declaratory
judgnent action as to its duty to defend the Elitzkys. The
underlying conplaint clainmed |ibel and alleged that the Elitzkys
“publ i shed the fal se and groundl ess charges against plaintiff

with no legitimte purpose, but rather with the purpose of
intentionally inflicting enotional distress upon plaintiff.” 1d.
at 984. The court held that the judge “may recover for

intentional infliction of enotional distress even if the Elitzkys

19



did not have the specific intent to cause himsuch distress as
|l ong as they acted recklessly,” and concluded that the insurer
had to provide the Elitzkys with a defense.* 1d. at 990. The
court noted that the judge had not all eged reckl essness under the
count for intentional infliction of enotional distress, but noted
that he “[mght] anmend his conplaint at a later tinme. Therefore,
Judge Bruno's conplaint clearly conprehends injuries which may
not be excluded from coverage by the intended injury clause.”
Id.

US Fire tries to distinguish the instant case from
Elitzky, stating that “there is no situation where Messody T.
Per| berger woul d recover for recklessness. Al of the conduct
all eged on the part of the Defendants was intentional and every
count of the Conplaint alleges intentional acts.” (Pl.'s Reply
Mem at 11.) Although each count does allege intentional acts,
as noted above, there are also a nunber of allegations to the
effect that the defendants acted recklessly rather than wth the

specific intention to inflict bodily injury.

‘U.S. Fire tries to distinguish Elitzky by stating that the
court “recognized that the standard for recklessness in a |ibel
cause is different fromits usual definition.” (Pl.'s Reply Mem
at 11 (citing Elitzky, 512 A 2d at 990.) 1In fact, the court
stated that “sone cases suggest that the standard for
reckl essness for purposes of a libel case is slightly different

fromthe usual definition cited above.” 1d. However, it went on
to state that, “[e]ven if recklessness is defined in this nmanner,
the Elitzkys should still be covered. 1d. This suggests that

the definition of recklessness the Elitzky court was applying for
libel was the “usual definition cited above.”
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US Fire also tries to distinguish Elitzky by focusing
on counts in the underlying conplaint that could, by their
nature, allege only intentional conduct. It points out that the
underlying conplaint alleges that Rothenberg willfully
participated in fraud and that each count incorporates the
al l egations of fraud and intentional conduct by the defendants,
i ncludi ng Rothenberg. It states that, unlike in Elitzky, it
cannot be said that the defendants could have been “reckless” in
al | egedly defrauding and schemng to defraud Plaintiffs.” (Pl.'s
Reply Mem at 11-12.) As discussed above, while the underlying
conpl ai nt does not allege that Rothenberg reckl essly defrauded
the plaintiffs, certain paragraphs in the conplaint can be taken
to allege that the defendants did not have the specific intent to
inflict enotional distress or physical injury, but that those
injuries resulted fromother intentional acts on the part of the
defendants. The bodily injuries could have resulted because of
t he defendants' reckless disregard for the plaintiffs' safety in
carrying out their alleged intention to defraud the plaintiffs.
The underlying conplaint therefore alleges clains that are not
excl uded by the “expected or intended” clainms and potentially
fall within the scope of the policy's coverage.

U S Fire cites several other cases in which courts
have concluded that the insurer had no duty to defend, but in
t hose cases, either the underlying conplaint alleged only
intentional acts as that termis defined by Pennsyl vania case | aw

or the policy contained its own definition of intentional acts
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t hat was broader than the one set out in Elitzky. In the instant
case, the policy provided no definition of “expected or intended
acts,” the underlying conplaint alleged that at |east sonme of the
bodily harmwas inflicted recklessly, and Elitzky concluded that
reckl essness did not conme within the “expected or intended”

exclusion in the insurance policy. See Fed. Ins. Co. V.

Pot ankin, 961 F. Supp. 109 (E.D. Pa. 1997) (where plaintiff
amended her conplaint to include a claimfor negligence, but
changed none of the facts, which alleged threats to kill,
attenpts to run her down with a car, fal se accusations that she
had abused defendant in the course of psychotherapy, and

har assi ng phone calls, the conplaint still failed to state a

cl ai munder the policy, which excluded crimnal reckl essness by

Pennsyl vania case law); Viola v. Fireman's Fund Ins. Co., 965 F

Supp. 654, 664 (E.D. Pa. 1997) (insurer had no duty to defend
where plaintiff in underlying case alleged that defendant “struck
hi m from behi nd, w thout warning, crushing nost of the bones in
the right side of his face, and | eaving himnonentarily

unconsci ous” and struck himin the face again and kicked himin
the | egs and stomach while he was Iying on the floor

unconsci ous); Aetna Casualty and Surety Co. v. Roe, 650 A 2d 94

(Pa. Super Ct. 1994) (intent to harmchildren inferred in sexua

nol estation cases); Wley v. State Farm Fire and Casualty Co. ,

995 F.2d 457 (3d Cr. 1993) (sane); Donegal Miut. Ins. Co. v.

Ferrara, 552 A 2d 699 (Pa. Super. Ct. 1989) (insurer not required

to defend where it was clear fromface of conplaint that, where
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i nsured kicked plaintiff in the groin twice in 45 mnutes, she
acted knowi ng that damage to plaintiff's genitalia was

substantially certain to result); Hunphreys v. Niagra Fire Ins.

Co., 590 A 2d 1267 (Pa. Super. Ct. 1991) (allegations on face of
federal crimnal conplaint charging RICO and Sherman antitrust

vi ol ati ons cane under exclusion for intentionally fraudul ent acts
in professional liability policy). Al these cases are

di sti ngui shed fromthe instant case in which the conpl ai nt

al l eges that enotional distress and physical injury could have
been inflicted recklessly and the policy had no definition

excluding recklessly inflicted injury from cover age.

B. Public Policy Considerations
U S Fire argues that requiring it to defend Rothenberg
woul d violate public policy. The underlying conplaint alleges
that the insured commtted fraud, conspiracy, and viol ated Rl CO

and ot her federal | aws. US. Fire cites Germantown Ins. Co. V.

Martin, 595 A 2d 1172 (Pa. Super. Ct. 1991) and Esnond v. Liscio,

224 A.2d 793 (Pa. Super. C. 1966) in claimng that the

Pennsyl vania courts would not require the insurer to defend in

such a case. In Martin, a man went on a shooting spree,
intending to kill the famly of his former fiancee's boyfriend.
He entered their house, killing two famly nmenbers and gravely

woundi ng a border whose presence and identity were unknown to him
at the tine. Wen the wounded border sued the insured gunman,

the court concluded that the insured's actions fell within the
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exclusion for intended harm |t reasoned that the injury was of
the same general type as that intended, that the intent
transferred fromthe intended victins to the border, and that the
injury therefore cane within the exclusion. 1d. at 1175. Martin
is unlike the instant case, in which the physical injury is not

of the sane general type as the intended financial injury.

In Esnond v. Liscio, the insured' s son, who was covered

under the policy, admtted that he had opened the door of the car
in which he was riding for the purpose of hitting a man who
becane the plaintiff in the underlying suit. The insurance
policy stated that “assault and battery shall be deened an

acci dent (and hence covered by the policy) unless commtted by or
at the direction of the Named insured.” Esnond, 224 A 2d at 798.
In finding that the injury was excluded under the policy, the
court stated that “the public policy forbidding indemification
to one who personally commts an assault would seemto apply wth
equal force, whether the tortfeasor is the naned or additiona
insured.” 1d. This case does not discuss public policy with
regard to indemifying insureds who commt wongs other than
assaul t, but anot her Pennsyl vani a case does.

The Pennsyl vania Suprene Court, in Eisenman v.

Hor nberger, 264 A 2d 673 (Pa. 1970), held that, even where the

intended harmwas a crinme, if the unintended harmwas of a
different type fromthe intended harm the insurer had to cover
t he damage caused by the unintended harm In that case,

Hor nberger and a friend broke into the hone of the Ei senmans, who
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were out of town, to steal sonme liquor. Wile in the house, they
it matches to find their way around. As each match burned down,
it was dropped. One nmatch head | odged next to a chair cushion
and, after snoldering for hours, started a fire which conpletely
destroyed the house and its contents. Hornberger was covered
under his father's policy, which excluded “property danmage caused
intentionally by or at the direction of the Insured.” 1d. at
674. The insurer contended that it would be against public
policy to allow recovery on the insurance contract since the
property damage occurred as a result of acts perfornmed by the
insured in the course of commtting a crinme. The Pennsylvania
Suprenme Court was not persuaded:
We note initially that the insurance contract

itself does not contain a “violation of |aw' cl ause.

[ The insurer] is thus placed in the position of

asserting that we should rewite the policy to provide

for a contingency which it could have provided for

itself. However, under the facts of this case, we are

not confronted wth any overriding public policy which

woul d preclude recovery. There is no evidence

what soever that the policy was procured in

contenplation of the crine. Nor can the insurance

policy be said to have pronoted the unl awful act.

Mor eover, it seens equally inplausible that denying

coverage would serve as a crine deterrent. Finally,

the insurance policy in no way saves the insured from

t he consequences of his crimnal act.
Id. at 675. 1In view of this statenent by the Pennsylvania
Supreme Court, this Court cannot conclude that U S. Fire is

excused from def endi ng Rot henberg on grounds of public policy.

C. “Arising out of the rendering or failure to render

| egal services.”
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Inits Motion, U S Fire states that in the event the
underlying conplaint alleges clains for bodily injury or property
damage, the clains are not covered due to the exclusion for such
injury “arising out of the rendering or failure to render any
prof essi onal services including, but not limted to, |egal
services.” (Pl."s Mot. at § 23.) The underlying conpl ai nt
al l eges that Rothenberg participated in defrauding the plaintiffs
by sharing fees and “hol di ng” substantial cases for Norman
Per| berger, presumably so certain noney is not counted as part of
the assets of Norman Perl berger and Perl berger Law Associ at es.
(Und. Conpl at 9 31.) This has to do with admnistrative
matters, with the way the casel oad and fees are recorded, and not
with the rendering or failure to render |egal services.

Therefore, the exclusion does not apply.

| V. CONCLUSI ONS

For the reasons discussed in the foregoing, the Court
concludes that U S. Fire has the duty to defend Rothenberg in the
underlying lawsuit and wll therefore grant Rothenberg's
Counternotion for Partial Sunmary Judgnent. The Court w Il deny
US Fire's Mtion for Summary Judgnent as to U S. Fire's request
for a declaratory judgnent that it has no duty to defend
Rot henberg in the underlying suit, but the issue of indemity
will have to await further devel opnents. At this point, the
Court cannot enter judgnent as to the U S. Fire's request for a

decl aratory judgnment that it has no duty to indemify Rothenberg
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in the underlying suit because we do not know whet her the
plaintiffs in that suit will prevail on any or all of their
cl ai s agai nst Rot henberg.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES FIRE I NS. CO : ClVIL ACTI ON
V.

ALLEN ROTHENBERG, ESQ., :
et al. : NO. 98-2275

ORDER
AND NOW this day of Septenber, 1998, upon

consideration of Plaintiff's Mtion for Summary Judgnent (Doc.
No. 9), Defendant's Response and Counternotion for Parti al
Summary Judgnent (Doc. No. 14), Plaintiff's Reply and Response
(Doc. No. 15), and all the subm ssions thereto, it is HEREBY
ORDERED t hat :

1. Plaintiff's Mdtion for Summary Judgnent is DEN ED i nsofar

as Plaintiff seeks a declaration that it has no duty to

defend Allen L. Rothenberg in the underlying suit;

2. Defendant's Counternotion for Partial Summary Judgnent as

to Plaintiff's duty to defend Allen L. Rothenberg in the

underlying suit is GRANTED;

3. This action is STAYED insofar as Plaintiff seeks a

declaration that it has no duty to indemify Allen L.

Rot henberg with regard to the clains set forth in the

underlying suit; and

4. The Clerk is hereby directed to place this action in

SUSPENSE
BY THE COURT:

JOHN R PADOVA, J.



