IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES E. PAPPAS, M D. : ClVIL ACTI ON
V.

THE EQUI TABLE LI FE ASSURANCE SOCI ETY : No. 97-CV-6586
ORDER- MEMORANDUM

AND NOWt his 18t h day of Septenber, 1998 plaintiff Charles E.
Pappas, MD.’ s notion for partial sunmary judgnment is deni ed. Fed.
R CGv. P. 56.°

On COctober 6, 1997 Pappas filed a conplaint in the
Phi | adel phia Court of Common Pl eas, for paynents all eged to be due
under a disability incone policy. On Cctober 24, 1997 the action
was renoved to federal court. 28 U S.C. § 1446. Jurisdictionis
diversity. 28 U S.C. § 1332.

Pappas seeks to conpel Equitable to i ssue himtwo additional
monthly disability incone policies.? On Septenber 7, 1982
def endant sold plaintiff a disability incone policy. Conpl., T 4;

“TSJummary judgment should be granted if, after drawi ng all
reasonabl e inferences fromthe underlying facts in the |ight nost
favorable to the non-noving party, the court concludes that there
is no genuine issue of material fact to be resolved at trial and
the noving party is entitled to judgnent as a matter of law”
Kornegay v. Cottingham 120 F.3d 392, 395 (3d Cr. 1997) (quoting
Spain v. Gallegos, 26 F.3d 439, 446 (3d Cir. 1994) (citations
omtted)).

't is doubtful whether Pappas would gain from an order
conpel I ing Equi tabl e to process his option applications. Plaintiff
appears ineligible for option benefits after June 28, 1994 because
the option does “not cover a period of total disability which
starts before the option date.” Resp., ex. B. On June 28, 1994
plaintiff becanme totally disabled. Conpl., 916.



Mt., T 1; Answer, Y 4. Defendant subsequently issued plaintiff
disability i nconme policy nunmber N82704605, whi ch i ncl uded an option
to purchase additional nonthly inconme policies. Mt. 19 1,2,
resp., 11 1, 2.

Plaintiff contends that prior to two option deadlines, he
“advi sed Defendant that he wi shed to exercise his Option to buy
additional nonthly incone.” Compl. ¢ 79, not., T 6.°
Specifically, he asserts that in 1994 he mail ed an option request
form to Equitable, and in 1994 and 1996, spoke wth two
representatives of Equitable regarding his option. Pappas
affidavit. Both representatives advi sed hi mthat he was i neligible
to exercise the disability incone option. 1d.

Defendant’s position is that it has no record of Pappas
al | eged request to exercise the option. Resp., at 1. Accordingto
Scott J. WIllianms, who admnisters the Equitable' s disability
busi ness:

There is no witten docunentation from Dr.
Pappas in either 1994, 1995 or 1996 applying
for the new policy(ies) under the Option to
Purchase Additional Monthly Inconme Rider.
Furthernore, there is no record of any request
by Dr. Pappas to Equitable or by Equitable to
Dr. Pappas in 1994 or 1996 relating to Dr.
Pappas’ claimthat he wi shed to exercise his

Option to purchase Additional Mnthly | ncone.

Resp., app. C

3The conpl ai nt al | eges t hat Pappas attenpted to buy additi onal
disability inconme in 1995 and 1996. Conpl., T 79. According to
t he noti on, Pappas attenpted to buy additional disability inconein
1994 and 1996. Mdt., | 6.



There is a genuine issue whether plaintiff attenpted to
exerci se an option to purchase additional disability incone. This
guestion cannot be resolved at this stage and will have to be

submtted to a fact-finder.

Ednund V. Ludw g, J.



