IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY LAWSON : CIVIL ACTI ON
V.
CONSCLI DATED RAI L CORPCRATI ON ; NO. 97-7206

VEMORANDUM ORDER

Def endant i nplenented a Vol untary Separation Program
(“VSP") in 1996 as part of a plan to reduce its workforce. Under
the terns of the VSP, enpl oyees who elected to participate and
were accepted would receive certain benefits in return for their
voluntary term nation of enploynent. Plaintiff initially elected
to participate in the VSP. He alleges that he decided to sign up
for the plan in reliance on prom ses nmade by two vice presidents
of defendant that he could later rescind his participation and
continue his enploynent without any |oss of seniority or
benefits. Plaintiff alleges that he did |later attenpt to rescind
his participation in the VSP but defendant refused to accept the
resci ssion.

Plaintiff filed this action in the Phil adel phia Court
of Conmon Pl eas asserting breach of contract and seeking
rei nstatenent and recovery of the incone and benefits he woul d
have received had he remai ned enpl oyed with defendant. Defendant
removed the action to this court on the ground that plaintiff’s

claimis governed by the Enployee Retirement |Incone Security Act



(“ERISA”), 29 U S.C. 8§ 1001, et seq., and thus there is federal
guestion jurisdiction under 28 U.S.C. 8§ 1331. Presently before
the court is plaintiff’s notion for remand.

The general rule for determ ning the existence of
federal question jurisdiction is whether or not a federal

gquestion is presented on the face of plaintiff's "well-pl eaded

conplaint." See Caterpillar, Inc. v. Wllians, 482 U S. 386, 392

(1987). A corollary to the well-pl eaded conplaint rule, however

is the conplete preenption doctrine. See Metropolitan Life

| nsurance Co. v. Taylor, 481 U. S. 58 (1987). The doctrine is

applicable to an area of |aw which Congress "so conpletely
pre-enpt[s] . . . that any civil conplaint raising this sel ect
group of clains is necessarily federal in character.” 1d. at
63-64. The Court in Taylor explicitly extended the doctrine to
clains under ERISA's civil enforcenent provisions, stating that
"Congress has clearly manifested an intent to nake causes of
action wwthin the scope of the civil enforcenent provisions of 8§
502(a) renovable to federal court." |d. at 66.
Thus, renoval is proper if plaintiff's cause of action is
effectively a claimw thin the scope of the ERI SA civil
enf orcenent provisions.

Def endant asserts that the VSP is a plan covered by

ERI SA and points to Bunnion v. Consolidated Rail Corp., 1998 W

32715, *8 (E.D. Pa. Jan.1998) in which the court held the VSP was



within the purview of ERISA noting it identified a potenti al
cl ass of participants and set in place an adm nistrative schene.

See Pane v. RCA Corp., 868 F.2d 631, 635 (3d Cr. 1989).

Plaintiff has presented no evidence even to suggest that the VSP
is not an ERI SA pl an.
In pertinent part, 8 502(a) of ERISA permts a civil

action:

(1) by a participant or beneficiary--

(B) to recover benefits due to himunder the terns of

his plan or to enforce his rights under the terns of

the plan or to clarify his rights to future benefits

under the terns of the plan.
29 U.S.C. 8§ 1132(a)(1)(B)

That plaintiff does not seek to recover benefits under

the VSP is thus not dispositive. See Ingersoll-Rand v.

Mcd endon, 498 U.S. 133 (1990). In Md endon, the Suprene Court
held a claimby an enpl oyee that he was unlawfully di scharged to
prevent attainnment of benefits under an ERI SA plan was within the
enforcenment provisions of 8§ 502(a) although the plaintiff was
seeki ng damages for wongful discharge. [d. at 145. As the
Court in Mdendon noted, the literal |anguage of 8 502(a)
i ncl udes actions to enforce rights under the terns of a plan.

At the core of plaintiff’s claimis his asserted right
to rescind his election to participate in the VSP. The witten
ternms of the plan provide enpl oyees with seven days “to

reconsi der and revoke their participation in the Voluntary



Separation Program” Plaintiff appears to predicate his asserted
right to revoke on the alleged prom ses of defendant’s vice
presi dents which he apparently contends effectively nodified the
witten ternms of the VSP or otherwise nullified plaintiff’s
election. In any event, plaintiff’s claimessentially turns on
his right to revoke his election to participate in the plan and
directly inplicates the terns of the plan. Plaintiff’s action is
thus fairly characterized as an action to enforce his rights
under the terns of a plan.

ACCORDI NG&Y, this day of Septenber, 1998, upon
consideration of plaintiff's Motion to Remand Action to State
Court (Doc. #6) and defendant's response thereto, |IT IS HEREBY

ORDERED t hat said Mtion i s DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



