IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL DATA PAYMENT SYSTEMS, : ClVIL ACTI ON
Inc., a New York corporation, :
Pl aintiff, : 97- 6724

V. :
MERI DI AN BANK a Pennsyl vani a
corporation and CORESTATES
FI NANCI AL CORPORATI ON, a
Del awar e corporation

Def endant s.

MEMORANDUM AND ORDER

JOYNER, J. SEPTEMBER , 1998

Presently before the Court is Defendants’ Mdtion for Sumrary
Judgnent pursuant to Federal Rule of Civil Procedure 56 on al
counts of Plaintiff’s conplaint and Plaintiff’s Mtion for
Partial Sunmmary Judgnent as to liability only for counts I, |11,
and V of Plaintiff’s conplaint. For the follow ng reasons
Def endants’ Motion is granted and Plaintiff’s Mdtion is denied.

BACKGROUND

Plaintiff, National Data Paynent Systens (“NDPS’ or
“Plaintiff”), entered into a Purchase Agreenment (the “Agreenent”)
wi t h Defendant, Meridian Bank (“Meridian”), on Septenber 15, 1995
for the purchase of Meridian’s nmerchant credit card business.
The Agreenent did not include a specific date for closing, other
than indicating that the closing should occur “on the date to be
mut ual |y agreed upon by the parties which shall be within thirty

(30) days after the expiration or term nation of any applicable



wai ti ng period under the Hart-Scott-Rodino Antitrust |nprovenents
Act of 1976.” (Agreenent at 3.1). However, the Agreenent did
include a termnation provision stating that “[t]his Agreenent
may be term nated by either Meridian or NDPS and shall be of no
further force and effect (subject to (a) and (b) below) . . . (b)
in the event the O osing shall not have occurred by Cctober 30,
1995.” (Agreenent at 11.1). The Agreenent also provided that if
either party term nated the Agreenent according to the

term nation provision in section 11.1 that there would be no
“liability of any kind.” (Agreenent at 11.2(a)). Another

provi sion of the contract provided that the Agreenent “shall not
be anended, nodified or waived in any fashion except by an
instrument in witing signed by the parties hereto.” (Agreenent
at 15.8).

The parties did not close the transaction by Cctober 30,
1995, the date in the term nation provision. However, the
parties remained in contact up to and after Qctober 30.°

On Cctober 30, 1995, a Meridian representative called NDPS
to ascertain “where NDPS was” in the decision making process.

The NDPS representative responded that NDPS woul d get back to
Meridian later in the day on Cctober 30 or on Cctober 31, 1995,
to which the Meridian representative responded “fine.” On

Novenber 2 and Novenber 3, 1995, representatives of Mridian and

! On Cctober 10, 1995, Defendant Corestates (“Corestates”)
and Defendant Meridian entered into an Agreenent and Plan of
Merger. The nmerger becane final in April of 1996.
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NDPS had further tel ephone conversati ons concerning whet her NDPS
was going to close the transaction. During these conversations,
Meridian stated its position that it could termnate the
Agreenent if it so chose given the passing of Cctober 30, 1995
and section 11.1 of the Agreenent. Sonetine after the | ast phone
conversati on between the parties on Novenber 3, NDPS sent a
letter to Meridian indicating its intent to close the transaction
and its belief that Meridian had agreed to close the transaction
on Novenber 7, 1995. On Novenber 6, 1995, Meridian sent NDPS a
letter indicating that it was exercising the term nation option
in section 11.1 of the Agreenent. After receipt of the Novenber
6, 1995, letter from Meridian and after the passing of the
alleged closing tinme agreed to by the parties on Novenber 7,
1995, NDPS sent a letter to Meridian indicating its belief that
Meri di an had breached the Agreenent by not closing the
transacti on.

NDPS first filed a breach of contract action in the District
Court in Ceorgia which was dism ssed for |lack of jurisdiction.
In Cctober of 1997, NDPS filed the current action. This action
is governed by Pennsylvania | aw in accordance with the express

intention of the parties. See (Agreenent at 15.11).

DI SCUSSI ON

Sunmmary Judgnent St andard

Summary judgnent is appropriate where the pleadings,

depositions, answers to interrogatories, and adm ssions on file,
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together with the affidavits, reveal no genuine issue of materia
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Gv. P. 56(c). Qur responsibility is not to
resol ve di sputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere
scintilla of evidence" in the nonnpbvant’'s favor will not avoid

summary judgnment. WIllians v. Borough of Wst Chester, 891 F.2d

458, 460 (3d GCr. 1989)(citing Anderson, 477 U S. at 249).

Rat her, we will grant summary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party." Anderson, 477 U S. at 248.

In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonabl e inferences nust be drawn in favor of the non-
nmoving party. 1d. at 256. Once the noving party has net the
initial burden of denonstrating the absence of a genuine issue of
material fact, the non-noving party nmust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d G r. 1990)(citing Cel otex

Corp. v. Catrett, 477 U S. 317, 323 (1986)).

1. The Term nation Provision

Both parties seek sunmary judgnment concerning the
term nation provision of the Agreement which provides that the

Agreement “may be term nated by either Meridian or NDPS and shal
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be of no further force and effect . . . (b) in the event the
Cl osing shall not have occurred by October 30, 1995.” (Agreenent
at 11.1).

By letter dated Novenber 6, 1995, Meridian infornmed NDPS
that it was exercising this termnation option. Meridian,
therefore, seeks summary judgnent on Plaintiff’s breach of
contract clains arguing that the contractual |anguage is clear
and unanbi guous and that it was within its rights under the
contract when it termnated the Agreenent. Meridian further
argues that because it term nated the Agreenent in accordance
with the express termnation provision in the contract it cannot
be liable for danages as the contract provides that “[u] pon any
term nation pursuant to Section 11.1 above, neither NDPS nor
Meridian shall have any liability of any kind arising out of this
Agreenent.” (Agreenent 11.2 (a)); see (Def.s’ Mem at 15-20, 24-
25 and Def.s’ Resp. at 14-21).°7

Plaintiff argues that the term nation provision of the
contract is not effective because the course of dealing anong the
parties shows that tinme was not of the essence in this contract.
Plaintiff, however, does not argue that the contractual |anguage

i s anmbi guous or unclear. Rather, Plaintiff argues that,

2 “pDef.s’ Mem"” refers to Defendants’ Menorandum of Law in
support of their Mtion for Summary Judgnent and “Def.s’ Resp.”
refers to Defendants’ Response to Plaintiff’s Mdtion for Partia
Sumary Judgnent . Likewise, “Pl.”s Mem” refers to Plaintiff’s
Menmor andum of Law in support of its Mtion for Partial Sunmary
Judgnent and “Pl.’s Resp.” refers to Plaintiff’s Menorandum of Law
in Response to Defendant’s Mtion for Summary Judgnent.
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notw t hstandi ng the | anguage in the term nation provision of the
Agreenent, it was unaware that Meridian intended the deal to be
cl osed by Cctober 30, 1995 or that Meridian woul d exercise the
termnation option if the transaction had not closed by Cctober
30, 1995. See (Pl.’s Mem at 27-40 and Pl.’s Resp. at 1-12).
Under Pennsylvania law, “’[i]t is firmy settled that the
intent of the parties to a witten contract is contained in the

witing itself.’” Duquesne Light Co. v. Westinghouse Electric

Corp., 66 F.3d 604, 613 (3d G r. 1995)(quoting Sanuel Rappaport

Fam |y Partnership v. Meridian Bank, 657 A .2d 17, 21 (Pa. Super.

1995 (internal citations omtted)); see also Kiewit Eastern Co.

Inc. v. L & R Construction Co., Inc., 44 F.3d 1194, 1199 (3d Cr.

1995) (“'[wWjhen a witten contract is clear and unequivocal, its
nmeani ng nust be determined by its contents alone. It speaks for
itself and a nmeani ng cannot be given to it other than that

expressed.’” (quoting Steuart v. MChesney, 444 A 2d 659, 661

(Pa. 1982)(internal citations omtted))). Wether contract
provi sions are clear or anbiguous is a question of |aw. See

Kiewit Eastern, 44 F.3d at 1199 (citing Hutchison v. Sunbeam Coa

Corp., 519 A 2d 385, 390 (Pa. 1986)). “A contract is anbiguous

only "if it is reasonably susceptible of different constructions

and capabl e of being understood in nore than one sense. Ransom

F. Shoup & Co., Inc. v. Veeder-Root Co., No. CIV.A 92-4939, 1997

W 786982, at *2 (E.D. Pa. Nov. 28, 1997)(quoting 12th Street

G/m Inc. v. Ceneral Star Indemity Co., 93 F.3d 1158, 1165 (3d

Cr. 1996)(internal citations omtted)). Further, “[t]inme is of
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the essence of a contract if it is specifically so provided.”

2101 Al l egheny Associates v. Cox Hone Video, Inc., No. ClV. A 91-

2743, 1991 W 225008, at *7 (E.D. Pa. Cct. 29, 1991), aff’'d, 975
F.2d 1552 (3d Gr. 1992).

We find that the termnation provision of the contract is a
cl ear and unanbi guous expression of the intent of the parties to
give both sides the ability to terminate the contract in the
event the closing was not conpleted by October 30, 1995. ° See
(Agreenent at 11.1). Mreover, we do not find there to be any
i nconsi stency between the section of the Agreenent allow ng for
term nation and the section of the Agreement dealing with
closing. See (Agreenment at 11.1 and 3.1).

Therefore, we find that Meridian was fully within its rights
under the contract when it term nated the contract on Novenber 6,
1995. Thus, according to the express terns of the contract,
Meri di an cannot be held liable for damages due to their

term nation. See (Agreenent at 11.2(a)).

[11. Inplied Wai ver

NDPS argues that Meridian's conduct in a tel ephone
di scussi on on Oct ober 30, 1995, constituted an inplied waiver of

the term nation provision. A Meridian representative called NDPS

® Both parties to this contract are sophisticated business

entities with experience in such transactions. Further, both
parties were represented by counsel throughout negotiations to
create this contract, and the Agreenent went through several
drafts, all of which included sonme term nation provision.
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on Cctober 30, 1995, to determ ne where NDPS was in the decision
meki ng process. The NDPS representative responded that NDPS
woul d get back to Meridian later in the day on Cctober 30 or on
Cctober 31, 1995, to which the Meridian representative responded
“fine.” NDPS argues that Meridian’s indication that it was
“fine” for NDPS to respond on October 31, 1995 constituted an
inplied waiver of the term nation provision by Meridian. See
(Pl."s Mem at 40-43 and Pl.’s Resp. at 12-22).

Meri di an responds by again pointing to the express | anguage
of the contract which contains a no-oral waiver clause providing
that the Agreenent “shall not be anmended, nodified or waived in
any fashion except by an instrunent in witing signed by the
parties hereto. No delay on the part of any party hereto in
exercising any right, power or privilege hereunder shall operate
as a waiver thereof.” (Agreenent at 15.8). Meridian clains that
this no-oral waiver clause prevents Plaintiff from arguing that
Meridi an wai ved the term nation provision by stating “fine” in
response to NDPS's desire to get back to Meridian on Oct ober 30
or 31. See (Def.s’ Mem at 20-24 and Def.s’ Resp. at 23-27).

Plaintiff responds that it is not arguing that there was an
express wai ver that would inplicate the no-oral waiver provision
of the contract. Rather, relying on the Pennsylvania Suprene

Court case of Cohn v. Weiss, 51 A 2d 740 (Pa. 1947), Plaintiff

argues that the conduct of Meridian in stating that it was “fine”

for NDPS to respond on Cctober 31 should work to equitably estop



Meridian fromexercising the termnation rights under the
contract.

We find that the express | anguage of the contract clearly
and unequi vocal ly indicates the intention of the parties that
there be no nodifications or waivers of the contract provisions
except in a witing signed by both parties. See (Agreenent at
15.8). The parties even provided that delay in exercising rights
under the contract would not constitute a waiver of those rights.
Id. Thus, on the facts before us, there could be no express
wai ver of the term nation provision of the contract.

Moreover, “[i]t is well settled under Pennsylvania | aw that
the doctrine of inplied waiver "applies only to situations
i nvol ving circunstances equivalent to an estoppel, and the person
claimng the waiver to prevail nust show that he was m sl ed and

prejudi ced thereby.’” 2101 Allegheny, 1991 W 225008 at *9

(quoting Consolidated Rail Corp. v. Delaware & H R Co., 569 F.

Supp. 26, 29-30 (E.D. Pa. 1983)); see also Brown v. City of

Pittsburgh, 186 A 2d 399, 401 (Pa. 1962). Further, “’[a]s a

general rule, nmere silence or inaction is not a ground for
estoppel unless there is a duty to speak or act.’” 2101

Al | egheny, 1991 W 225008 at *10 (quoting Farnmers Trust Co. V.

Bonberger, 523 A 2d 790, 794 (Pa. Super. 1987)(internal citations

omtted)); see also New Eastwi ck Corp. v. Phil adel phia Builders

Eastw ck Corp., 241 A 2d 766, 769 (Pa. 1968)(finding no duty of

one party to informthe other that it would act in accordance

with the contract and distinguishing Cohn v. Wiss). “The
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plaintiff has the burden of show ng the existence of an inplied

wai ver.” 2101 All egheny, 1991 W. 225008 at *09.

Plaintiff vigorously argues that Cohn v. Wiss is directly

on point and dictates that this Court apply the doctrine of
i nplied waiver or equitable estoppel to prevent Meridian from
claimng protection under the term nation provision. Cohn v.
Wei ss involved a contract for the sale of property. 51 A 2d 740
(Pa. 1947). The contract in Cohn had a term nation provision
simlar to the one in the instant case. 1d. at 741. The buyer
of the property called the seller on the term nation date and
attenpted to set a closing date for three days after the
termnation date. |1d. The seller would not respond to the
buyer’s request, but instead del ayed decision making until the
next day in an intentional effort to termnate the contract under
the term nation provision. [d. The Pennsylvania Suprene Court
in Cohn refused to uphold the term nation provision because the
conduct of the seller in both intentionally refusing to agree to
set a date for closing when the buyer called on the term nation
date so that he could take advantage of the term nation provision
and his deceit in using his son’s illness to induce the buyer to
believe that his mnd was not on the transaction served “'as a
trap’ to put the purchaser 'off his guard.’” [d. at 743.

This is not a case |ike Cohn where the purchaser indicated a
willingness to close on the term nation date and the seller

intentionally del ayed agreeing to and confirm ng the closing date
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4 | nstead,

in an effort to utilize the term nation provision.
even though NDPS argues it was induced to think it was “fine” if
it responded to Meridian on Cctober 30 or 31, the facts show t hat
NDPS di d not respond on either day. 1In fact, as of Novenber 2
and for nost of the day on Novenber 3, 1995, NDPS still had not

expressed a desire to close the transaction. See 2101 All egheny,

1991 W 225008 at *9 (to prevail on inplied waiver claim*®noving
party nust show that it was prejudi ced because the prom se caused

it to change its position”); see also Brown, 186 A 2d at 401

Because Meridian did not have an affirmative duty to | et
NDPS know t hat Oct ober 30, 1995 was the term nation date, and
because NDPS has not produced any evidence to denonstrate that it
justifiably relied on Meridian’s utterance that it was “fine” to
respond by Cctober 31, we find no facts which warrant application

of inplied waiver or equitable estoppel. See 2101 All egheny,

1991 W. 225008 at *9 and *10; see also New Eastwi ck Corp., 241

A . 2d at 769. Therefore, Defendants’ notion for summary judgnent
on counts I, II, Ill, and IV of Plaintiff’'s conplaint is granted

and Plaintiff’s cross notion for summary judgnent is denied.

4 This is so notwithstanding the fact that Meridian
acknow edged that its options increased after the passing of the
termnation date and Meridian’s acknow edgnent t hat it
intentionally did not nention the term nation provision in the
phone conversation on Cctober 30, 1995. See 2101 All egheny, 1991
W 225008 at *10; see also New Eastwick Corp., 241 A 2d at 769
(finding no duty of one party to informthe other that it would act
i n accordance with the contract and di stingui shing Cohn v. Wi ss).
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V. Tortious Interference with Existing Contractual Rel ations

Def endant Corestates seeks sumrmary judgnent on Plaintiff’s
tortious interference with contractual relations claimin count V
of Plaintiff’s conplaint. Corestates argues that any influence
they may have had on Meridian’s decision to termnate the
agreenment was privileged given Corestates’ financial interest in
Meridian after the announcenment on October 10, 1995 of the
mer ger/ acqui si tion.

“*The tort of inducing breach of contract or refusal to deal
is defined as inducing or otherwi se causing a third person not to
performa contract wth another, or not to enter into or continue
a business relation with another, wthout privilege to do so.’”

Mercier v. ICH Corp., No. CV.A 87-3855, 1990 W. 107325, at *5

(E.D. Pa. July 25, 1990)(quoting d azer v. Chandler, 200 A 2d

416, 418 (Pa. 1964)(citing Restatenent of Torts 8§ 766 (1939)).

In order to establish a claim a plaintiff nust prove:
(1) there is an existing contractual relationship between
the plaintiff and a third party; (2) the defendant
interfered with the performance of that contract by inducing
a breach or otherw se causing the third party not to
perform (3) the defendant was not privileged to act in this
manner; and (4) the plaintiff suffered pecuniary loss as a
result of the breach of contract.

Sal i sbury House, Inc. v. MDernott, No. CV.A 96-6486, 1998 W

195693, at * 13 (E.D. Pa. Mar. 24, 1998)(quoting A Hamilton

Contracting Co. v. Cowder, 644 A 2d 188, 191 (Pa. Super. 1994)).
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In determ ning whether a party’s conduct in interfering with
the contract is inproper, the follow ng factors should be

consi der ed:

(a) the nature of the actor’s conduct,

(b) the actor’s noti ve,

(c) the interests of the other with which the actor’s
conduct interferes,

(d) the interests sought to be advanced by the actor,

(e) the social interests in protecting the freedom of action

of the actor and the contractual interests of the

(1) tﬂghgibxinity or renoteness of the actor’s conduct to

the interference and

(g) the relation between the parties.

Rest at enment (Second) of Torts § 767 (1977).

In applying these factors to Corestates’ conduct and in
consi deration of the Merger Agreenent entered into between
Corestates and Meridian on Cctober 10, 1995, we find Corestates
was privileged to influence Meridian’s contract with NDPS. See
Mercier, 1990 W. 107325 at *5 (“As a prospective purchaser of
that subsidiary of the contracting party, ICH had a sufficient
financial interest in the business of Tenneco to nmake its
interference proper, not tortious.”). Therefore, Defendants’
notion for summary judgnment is granted as to Plaintiff’s tortious

interference with contractual relationship claimand Plaintiff’s

cross notion for sunmmary judgnent is deni ed.

CONCLUSI ON

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL DATA PAYMENT SYSTEMS, : ClVIL ACTI ON
Inc., a New York corporation, :
Pl aintiff, : 97- 6724
V. :
MERI DI AN BANK a Pennsyl vani a
corporation and CORESTATES
FI NANCI AL CORPORATI ON, a
Del awar e corporation
Def endant s.

ORDER

AND NOW this day of Septenber, 1998, upon
consi deration of Defendants’ Mdtion for Summary Judgnent and
Plaintiff’s Cross Motion for Partial Summary Judgnent as to
liability only for Counts I, Ill, and V, as well as the responses
and suppl enental responses of the parties, and in accordance with
the foregoing Menorandum it is hereby ORDERED as foll ows:

1) Def endants’ Motion for Summary Judgnent is GRANTED in
its entirety;

2) Plaintiff’s Cross Motion for Partial Summary Judgnent
i s DENI ED.

BY THE COURT:

J. CURTIS JOYNER, J.



