IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES J. BROMWN and : ClVIL ACTI ON
M LLI CENT N. BROWN, h/w )
V.
U S. Al RMWAYS, | NC NO. 97-CV-7238
VEMORANDUM AND ORDER
J. M KELLY, J. SEPTEMBER 16, 1998

Presently before the Court is Defendant U. S. Airways, Inc.’s
Motion for Judgnent on the Pleadings to Dismss Count | X of
Plaintiffs’ Conplaint (Docunment No. 24). For the reasons stated
bel ow, Defendant’s notion is denied.

Plaintiffs were injured when the shuttle cart in which they
were sitting inside the term nal suddenly accel erated and
crashed. Plaintiffs had arrived nonents earlier at Philadel phia
International Airport on a US. A rways flight from Tanpa,

Fl orida, and wi shed to connect with a British Airways flight to
London that was scheduled to | eave froma different concourse.
Prior to their arrival, Plaintiffs had arranged with U S. A rways
for a shuttle service to take themto the British Airways flight.
They net the shuttle cart in a common passageway of the term nal.

Plaintiffs demand punitive damages in Count | X of their
Conplaint. U 'S A rways noves to dismss this count by arguing
that its litability for Plaintiffs’ injuries is governed by the
War saw Convention, which prohibits plaintiffs fromrecovering

punitive damages. Wile U S. Airways correctly clains the Warsaw



Convention prohibits the recovery of punitive danmages, see, e.d.,

In re Air Disaster at Lockerbie, Scotland, 928 F.2d 1267, 1288

(2d Gr. 1991), the Warsaw Convention is inapplicable to their
i njuries.
The Warsaw Convention limts an airline’s liability for

passengers’ accidents on the aircraft or while enbarking or
di senbarking fromthe plane. Convention for the Unification of
Certain Rules Relating to International Transportation by Air
[ herei nafter “Warsaw Convention”], COct. 12, 1929, art. 17, 49
Stat. 3000, T.S. No. 876 (1934), codified as anended at 49 U S. C
8 40105 (1994). U.S. Airways clains that Plaintiffs still were
in the process of disenbarking when the injuries took place.

The case | aw does not support U S. Airways position. In

Evangelinos v. Trans World Airlines, Inc., 550 F.2d 152 (3d Gr.

1977), the Third Crcuit established three factors for district
courts to weigh when determning liability under Article 17: 1)
the location of the accident; 2) the activity in which the

i njured person was engaged; and 3) the control by the defendant
of the injured person when and where the accident took place.
Id. at 155. The court, however, focused, as had ot her courts of
appeal s, on whether the injury occurred after the passenger
reached a “safe place” fromthe risks of air transportation with

whi ch the Warsaw Conventi on was concerned.! |d. at 157.

The Third Circuit listed these risks as terrorism hijack,
and sabotage. 1d. at 157.



US Arways is not |iable under the Warsaw Convention. As
Plaintiffs argue, the location of the accident and the activity
in which Plaintiffs were engaged when injured were di sconnected
fromthe U S A rways flight from Tanpa. Plaintiffs were injured
after they entered the termnal, and the injury took place as
Plaintiffs, using a service separate fromthe flight, attenpted
to reach a flight scheduled to depart two hours |ater on another
airline. Further, Plaintiffs were not under the control of the

airline as the court required in Evangelinos. |In Evangelinos,

the Third Crcuit found the passengers were under the airline’s
control when, in preparation for boarding a flight, they noved to
where the airline’' s personnel specifically directed them |1d. at
156. Because of this fact, the court of appeals found the
enbar ki ng process had begun. 1d. Here, on the contrary, while
the operator of the shuttle cart was an enpl oyee of U S. Airways,
Plaintiffs were not obliged in any way to use the courtesy
shuttle service U S. Airways provided. In summary, because
Plaintiffs were injured inside the “safe place” of the term na
while on a courtesy shuttle not connected to the U S. Airways

flight, U S. Airways is not |iable under the Warsaw Conventi on. 2

2 This holding is supported by substantial persuasive

authority. See, e.qg., Maugnie v. Conpagnie Nationale Air France,
549 F.2d 1256, 1262 (9th Cir.) (holding a passenger injured when
passi ng through a | ounge to a common passenger corridor, neither
of which were owned by the airline, could not recover under the
Convention), cert. denied, 431 U S. 974 (1977); Martinez

Her nandez v. Air France, 545 F.2d 279, 285 (1st Cir. 1976)

3



(finding Warsaw Convention inapplicable to injuries sustained
when plaintiffs were waiting for their luggage after the flight);
MacDonald v. Air Canada, 439 F.2d 1402, 1405 (1st Cr. 1971)
(finding a plaintiff injured while standing near the |uggage
carousel was not disenbarking under the Warsaw Conventi on);

Kant oni des v. KLM Royal Dutch Airlines, 802 F. Supp. 1203, 1213
(D.N.J. 1992) (finding plaintiffs nmoving through the airport at
their own pace, under their own control, while on a noving

wal kway were not di senbarki ng under the Warsaw Conventi on); Knol
v. Trans Wrld Airlines, Inc., 610 F. Supp. 844, 847 (D. Colo.
1985) (holding that a plaintiff injured while |ooking for
immgration after leaving the airline’ s gate was not covered by
t he Conventi on).




