IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
GAETEN POLI DORO : NO. 97- 383- 02

MEMORANDUM AND ORDER

HUTTON, J. Sept enber 14, 1997

Presently before this Court is Defendant's Post-Trial Mtion
for Acquittal (Docket No. 111), and the CGovernnment's response
thereto (Docket No. 114). For the reasons stated bel ow, the notion

is DENI ED

. BACKGROUND

On July 31, 1998, Gaeten Polidoro was found guilty by a
federal jury of conspiracy to manufacture nethanphetam ne (Count
One), and possession of phenyl -2-propanone (“P2P") with intent to
manuf act ur e met hanphet am ne (Count Two), both in violation of 21
US. C 8 846. Polidoro was found to have conspired with Al bert
Bai occo, an undercover cooperating witness of the Federal Bureau of
Intelligence (“FBI”), Brian Davis and Charles McCaffrey. Being an
informant of the FBI, Baiocco was not indicted. Both Davis and
McCaf frey, however, pled guilty before this Court to all charges
agai nst them pursuant to a witten plea agreenent in which they

agreed to cooperate with the Governnent.



On July 30, 1998, at the conclusion of the Governnent’ s case,
Pol idoro noved for a judgnment of acquittal pursuant to Rule 29 of
the Federal Rules of Crimnal Procedure. This Court denied that
not i on. On August 4, 1998, Defendant filed the instant notion

renewing the Rule 29 notion and, in the alternative, requesting

that this Court grant hima newtrial. For the follow ng reasons,
Defendant’s notion for a judgnent of acquittal, or in the
alternative for a newtrial, is denied.

1. DI SCUSSI ON

In the present notion, Defendant argues that heis entitled to
either an acquittal or, in the alternative, a new trial on six
grounds regarding errors nmade by this Court: (1) denying
Defendant’s notion to suppress the testinony of all Governnent
W t nesses who had been gi ven, offered or prom sed anyt hi ng of val ue
in exchange for their testinony; (2) allowing Charles (*Chuck”)
McCaffery to testify regarding his prior drug dealings with Gaeten
Polidoro and Brian Davis, which spanned a period of nobre than a
decade prior to the two nonths designated by the indictnent; (3)
allowing Joseph Albanese to testify as to Defendant’s prior
arr angenent wth Louis Turra regarding the cooking of
net hanphet am ne, particularly given the enhanced notoriety received
by the Turra trial as a result of Tony Turra' s nurder; (4) allow ng
t he admi ssion of firearmevidence; (5) finding that the electronic

recordi ngs were voluntarily consented to by Al fred Bai occo; and (6)

2



al l owi ng Jack Fasanello, Drug Enforcenent Agency (“DEA’) chem st
and an expert wtness, to render an opinion regarding the tape-
recorded conversation fromSeptenber 19, 1996. Defendant nakes his
Motion pursuant to Rule 29 of the Federal Rules of Crimnal
Procedure, which allows a defendant to nove for a judgnent of
acquittal when the evidence 1is insufficient to sustain a
convi ction. Defendant al so requests, in the alternative, that this
Court grant him a new trial. Def endant does not state in his
motion that this Court is permtted to grant a new trial if
required in the interest of justice pursuant to Rule 33 of the
Federal Rules of Crimnal Procedure. Nonetheless, this Court wll
exam ne Defendant’s argunents under each Rul e.

A. Defendant's Mdtion for Judgnent of Acquittal

Def endant seeks a judgnent of acquittal pursuant to
Federal Rule of Crimnal Procedure 29(c). When a trial court
reviews a Rule 29 notion, the test is whether the evidence would
warrant a jury finding the defendant guilty beyond a reasonable

doubt . Burks v. United States, 437 U S 1, 16-17 (1978). Wen

considering a notion for judgnent of acquittal, this Court may not
wei gh the evidence or substitute its opinion for that of the jury.

United States v. Casper, 956 F.2d 416, 421 (3d Gr. 1992); United

States v. G anpa, 758 F.2d 928, 934-35 (3d G r. 1985). Moreover,

the Court may not assess the credibility of witnesses, for that is

a jury function. Casper, 956 F.2d at 421; United States v.




Corcoran, Crim No. 91-065, 1992 W 398448, at *5 (M D.Pa. Sept.

29, 1992), aff’'d without op., 27 F. 3d 559 (1994). In addition, the

Court nust view the evidence in the light nost favorable to the
Gover nnent and draw all reasonable inferences in the Government's

favor. United States v. McNeill, 887 F.2d 448, 450 (3d Cr. 1989),

cert. denied, 493 U. S. 1087 (1990). The Court nmay set aside the

jury's verdict only where no rational jury could conclude beyond a
reasonabl e doubt that the defendant commtted the crines charged.

United States v. Ashfield, 735 F.2d 101, 106 (3d Cr.), cert.

deni ed, 469 U.S. 858 (1984).

1. Conspiracy to manufacture ©Methanphetam ne

In the instant case, the Governnent charged Defendant
with violating 21 US.C 8§ 846, for conspiracy to nmanufacture
Met hanphetam ne. “To obtain a conviction for conspiracy, the
Government nust first prove the existence of a conspiracy.” United

States v. Aichele, 941 F.2d 761, 763 (9th Gr. 1991), (quoting

United States v. Baron, 860 F.2d 911, 919 (9th Cr. 1988), cert.

deni ed, 490 U. S. 1040 (1989)). To prove a conspiracy existed, the
Government nust show that “there was an agreenent between [the
def endant and others] to commt a crine, nanely” the manufacturing

of nmet hanphetamine. United States v. Rosalez-Cortez, 19 F. 3d 1210,

1215 (7th Cr. 1994). *“Once the existence of the conspiracy is
shown . . . the Governnment need only prove a ‘slight’ connection

bet ween t he defendant and the conspiracy.’” Aichele, 941 F.2d at
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763. Moreover, in order to support a conviction for the crinme of
conspiracy to manufacture nethanphetam ne, under Section 846, the
Gover nnment nust produce sufficient evidence that the defendant,
“had knowl edge of and specifically intended to pronote a

manuf acturing operation.” United States v. Berkery, 919 F.2d 817,

820 (2d CGr. 1990). Accordingly, the Governnent nust present
sufficient evidence of two el enents to neet the Rule 29 burden: (1)
that two or nore persons nmade an agreenent to nmanufacture
met hanphetam ne; and (2) that the defendant knew the unlawf ul
purpose of the agreenent and joined in it with the know edge and

specific intent to manuf act ure nmet hanphetam ne. Rosal ez-Cortez, 19

F.3d at 1215-16; see United States v. Harris, 932 F.2d 1529, 1533-

34 (5th Cr.) (discussing elenents to a conspiracy prosecution

under Section 846), cert. denied, 502 U S. 897 (1991).

In his notion, Polidoro presents no argunents chal |l engi ng
the sufficiency of the evidence against himwith respect to Count
One. Viewed in the light nost favorable to the Governnent, the
evidence offered by the Governnment (including the testinony of
Al bert Bai occo, Joseph Al banese, Charles McCaffrey, and FBI Speci al
Agent Luke Church, as well as the audi otapes of Defendant) clearly
supports the jury' s finding that Defendant nade an agreenent with
others to nmanufacture nethanphetam ne, and knew the unlawful
pur pose of the agreenent and joined in it with the know edge and

specific intent to manufacture nethanphetam ne in violation of



section 21 U S.C. § 846. Thus, this Court finds anple evidence to

support the jury's finding of guilt on Count One.

2. At t enpt to Possess P2P Wth the Intent to
Manuf act ure Met hanphet am ne

The charge of attenpting to possess P2P with the intent
t o manuf act ur e net hanphet am ne “requi res proof that [the defendant]
acted with specific intent to conmt the underlying offense, and in
addition took a substantial step towards its conpletion.” United

States v. Cea, 914 F.2d 881, 887 (7th Gr. 1990) (citing United

States v. Rovetuso, 768 F.2d 809, 821 (7th GCr. 1985), cert.

denied, 476 U. S. 1106 (1986)); United States v. Pennyman, 889 F. 2d

104, 107 (6th G r. 1989). “The [possession] of a noncontrolled
substance believed to be a controll ed substance,” with the intent
to manufacture a control |l ed substance, “constitutes an attenpt to
[ possess a controlled substance with intent to manufacture] a

control | ed subst ance under section 846.” United States v. Everett,

700 F.2d 900, 908 (3d Cir. 1983); see Pennynman, 889 F.2d at 106-07

(uphol di ng attenpt conviction for attenpt to possess wwthintent to
distribute where defendant purchased “sham drugs”). If the
Governnent offers sufficient evidence that a defendant believed
t hat he possessed P2P and i ntended t o manuf act ure net hanphet am ne,
the Governnent has shown that Defendant did so “know ngly and
intentionally.” Everett, 700 F.2d at 908. Finally, “when a

def endant has been active in negotiating a drug transacti on and has



actual Iy taken physical steps to obtain possession of the drug, the
[ substantial step elenment of the] attenpt offense is conplete.”
Cea, 914 F.2d at 888 (citations omtted).

Accordingly, the Governnent nust present sufficient
evi dence of two elenents to neet the Rule 29 burden with respect to
this Count. First, the Governnent nust show that Defendant
intended to possess P2P with the intent to manufacture
met hanphet am ne. Second, the Governnent nust denonstrate that
Defendant willfully took a substantial step towards the conm ssion
of that crine. See Cea, 914 F.2d at 887; Pennyman, 889 F.2d at
106. The fact that Defendant may have received “shanf drugs is
i nconsequenti al . Pennyman, 1 d. at 106-07.

In his notion, Polidoro presents no argunents chal | engi ng
the sufficiency of the evidence against himwith respect to Count
Two. Viewed in the light nost favorable to the Governnent, the
evidence offered by the Governnment (including the testinony of
Al bert Bai occo, Joseph Al banese, Charles McCaffrey, and FBI Speci al
Agent Luke Church, as well as the audi otapes of Defendant) clearly
supports the jury’s finding that Defendant intended to possess P2P
with the intent to manufacture nethanphetam ne, and willfully took
a substantial step towards the conmssion of that crine in
violation of 21 U S C § 846. Thus, this Court finds anple

evi dence to support the jury’'s finding of guilt on Count Two.



B. Defendant’s Mtion for New Tri al

Alternatively, Defendant seeks a new trial pursuant to
Rul e 33 of the Federal Rules of Crimnal Procedure. Under Rule 33,
the Court may grant a defendant's notion for a new trial "if
required in the interest of justice." Fed. R Cim P. 38
Whet her to grant a Rule 33 notion lies within the district court's

sound di scretion. United States v. Mastro, 570 F. Supp. 1388, 1390

(E.D. Pa. 1983). The notion can be granted on either
of two grounds. "First, the Court may grant a newtrial if, after
wei ghing the evidence, it determ nes there has been a substanti al

m scarriage of justice." Governnent of V.I. v. Conmm ssiong, 706 F.

Supp. 1172, 1184 (D.V.I1. 1989); see also United States v. Flem ng,

818 F. Supp. 845, 846 (E.D. Pa.), aff’d, 9 F.3d 1542 (3d Gir.

1993), and cert. denied, 510 U. S. 1192 (1994). "Second, the Court

must grant a newtrial if trial error had a substantial inpact on

the verdict." Comm ssiong, 706 F.Supp. at 1184.

In contrast to a notion under Rule 29, a notion mnade
pursuant to Rul e 33 conpels the Court to "wei gh the evidence rat her
than examne its sufficiency." [1d. (citation omtted). Further,
whereas the Court nmay not assess credibility in evaluating a
defendant's notion for judgnent of acquittal, it my weigh the

credibility of witnesses in evaluating a notion for new



trial. See id. However, the Court is not to act as a "thirteenth

juror.”™ Id. As the Court stated in Comm Ssiong,
this Court does not beli eve that its
di scretion "extend[s]" to the grant of a
motion if the evidence were to fail to

convince us of gquilt beyond a reasonable
doubt--as it would if we were to sit as a
juror. Rather, we are enpowered to grant a
new trial only if we are convinced that the
evidence is such that the verdict was not
"rational," or if the verdict is against the
wei ght of the evidence.

Id. (citations omtted); see also Flem ng, 818 F. Supp. at 846

(concluding that a court may grant a newtrial only in exceptional
circunstances involving a mscarriage of justice or where the
evi dence predoni nates heavily agai nst the verdict).

In his notion, Defendant alleges six trial errors for
which this Court should grant him a new trial. The Court wll

review each one in turn

1. Def endants Motion to Suppress Under Singl eton

Def endant alleges that this Court erred in denying his
nmotion to suppress the testinony of all Governnent w tnesses who
received or were prom sed anything of value in exchange for their
t esti nony. In this regard, Defendant relies solely on a recent
three judge panel of the United States Court of Appeals for the

Tenth Circuit in United States v. Singleton, No. 97-3178, 1998 W

350507, at *1 (10th Cr. Jul. 1, 1998). The Tenth Circuit,

however, vacated the Singleton opinion on July 10, 1998, and



ordered that the Singleton appeal be reheard by the court en banc
during the week of Novenber 16-20, 1998. See Order dated July 22,

1998, by Honorable Herbert J. Hutton, United States v. Gaeten

Polidoro, Crimnal No. 97-383-02. Def endant’ s notion therefore
| acks any supporting | egal authority. Accordingly, the Court nust
deny Defendant’s notion with respect to Defendant’s first ground

for this Court granting hima new trial.

2. Testinony of Chuck McCaffery at Trial

Def endant alleges that this Court erred in allow ng
Chuck McCaffery to testify regarding his prior drug dealings with
Def endant and Brian Davis. MCaffery testified as to the nature of
his relationship with Polidoro and Brian Davis, a co-conspirator,
and his involvenent with the charged conspiracy. Speci fically,
McCaffrey testified that when he joined Davis’ and Polidoro’s
nmet hanphet am ne conspiracy in early Septenber of 1996, he had been
a marijuana deal er for approximately a dozen years, and that Davis
and Polidoro, who MCaffrey knew to be partners, had been his
primary source for marijuana since the early 1990s. McCaf frey
testified that he shared an apartnent with Davis at 809 Cantrell
Street in South Philadelphia, and that Davis and Polidoro
frequently sold marijuana out of this |ocation. By early Septenber
of 1996, McCaffrey had accunulated a nmarijuana debt of
approxi mately $15,000 to Davis and Polidoro. Davis offered to

relieve McCaffrey of part of that debt if MCaffrey would assist
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them in transporting and storing the nethanphetam ne chem cals
involved in this case.
In his notion, Defendant relies on three circuit court

opinions: United States v. Philibert, 947 F.2d 1467 (11th Cr.

1991); United States v. Sullivan, 919 F.2d 1403 (10th Cr. 1990);

and United States v. Harvey, 845 F.2d 760 (8th Cr. 1988).

Defendant fails to cite any case that has binding authority on this
Court. Furthernore, aside fromciting the aforenentioned cases,
Def endant does not state any reason why the adm ssion of such
evi dence was wong or why it constitutes reversible error. As the
Governnent states, “the Third Crcuit has consistently approved t he
adm ssi on of background testinony of this type, even when it was
considerably less intertwined with the charged offenses.” See

Gov't’s Mot. for J. of Acquittal; Ex. Cat 7. In United States v.

Si mons, 679 F. 2d 1042, 1050 (3d Cir. 1982), cert. denied, 462 U. S.

1134 (1983), the court upheld the trial court’s decision to permt
testinony of prior crimnal acts on the grounds that such testinony

by a co-conspirator and key prosecution witness was relevant “to
provi de necessary background information, to show an ongoing
relati onshi p between [the witness and t he defendants], and hel p the

jury understand [the witness’] role in the schene.” |[d.; see also

United States v. O leary, 739 F.2d 135, 136 (3d CGr. 1984)

(uphol ding the trial court’s decision to adnmt evidence of prior

cocaine transactions in a trial for conspiracy to distribute
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cocai ne on the grounds that such evidence was needed to show the
parties’ famliarity with one another and their concert of action),

cert. denied, 469 U S. 1107 (1985); United States v. D Pisquale,

561 F. Supp. 1338, 1352 (E.D.Pa. 1983) (finding that testinony of
two victinms' drug-selling relationships with one defendant was
properly admtted).

In the instant case, MCaffrey’'s testinony about his
pre-existing drug relationship with Davis and Pol i doro and the drug
debt that he ainmed to pay off by his participation in the charged
conspiracy, is essential to wunderstanding his role in the
conspiracy, his notive for participating, and the trust which his
co-conspirators placed in him Further, any concerns about
possible prejudice were allayed by the Court’s |imting
instruction, directing the jury to “consider only the evidence as
it concerns the Defendant and whether it proves the Defendant
guilty or fails to prove himguilty” of the crines charged. See

Jury Charge dated July 22, 1998, by Honorable Herbert J. Hutton,

United States v. Gaeten Polidoro, Crimnal No. 97-383-02, at 16.

Thus, the Court denies Defendant’s notion to grant hima new tri al

wWth respect to the second ground.

3. Testinony of Joseph Al banese

Def endant alleges that this Court erred in allow ng
Joseph Al banese to testify regarding Polidoro’ s prior arrangenent
with Louis Turra regarding the cooking of nethanphetam ne.
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Specifically, Al banese testified that Polidoro approached himin
the Summer of 1996 and told him about an agreenent that Polidoro
and Davis had struck with Turra. According to Al banese, Turra had
prom sed Davis and Polidoro that he would teach them how to nake
met hanphet am ne and gi ve t hemaccess to net hanphet am ne supplies if
they provided assistance to his drug organization. (This
assi stance, in fact, consisted of helping Turra carry out a plot to
kill Philadel phia organized crinme under-boss Joseph Merlino.!?
Al banese did not specifically nention the nurder plot.)

In his notion, Defendant relies on two circuit court

opinions: United States v. Bl ackstone, 56 F. 3d 1143 (9th G r. 1995)

and United States v. Ridlehuber, 11 F.3d 516 (5th Cr. 1993)

Agai n, Defendant ignores the law fromthis circuit and fails to
provide the Court with any reason for finding that the adm ssi on of
such evidence constitutes reversible error. As stated above, the
Third Crcuit has consistently approved t he adm ssi on of background

testinony of this type. See Simopns, 679 F.2d at 1050; O Leary,

739 F.2d at 136; see also D Pisquale, 561 F.Supp. at 1352.

In this case, Al banese’ s testinony about Polidoro’ s deal
wth Turra provides the context in which Al banese’s role in the

char ged conspiracy nakes sense, and expl ai ns how Pol i dor o obt ai ned

1 Bot h Davis and Polidoro were convicted in United States v. Louis

Turra et al., Crim No. 97-359, of various offenses involving Turra's drug
enterprise, including racketeering, drug conspiracy (Polidoro only), and

conspiring with Turra to rmurder Merlino.
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t he opportunity to manufacture net hanphetam ne as charged i n Count
One. Further, in contrast to the substantial probative val ue of
the evidence, any prejudice to Polidoro is slight, given that
Al banese did not Mention Polidoro’ s participation in the Merlino
murder plot, but rather described the arrangenent in nore general
terms. Finally, any concerns about possi bl e prejudice were all ayed
by the Court’s limting instruction. See Jury Charge dated July

22, 1998, by Honorable Herbert J. Hutton, United States v. Gaeten

Polidoro, Crimnal No. 97-383-02, at 16. The Court therefore
deni es Defendant’s notion to grant hima newtrial with respect to

the third ground.

4. Firearm Evi dence

Def endant all eges that this Court erred in allow ng the
adm ssion of firearmevidence. The Government introduced evi dence
t hat Davis and Polidoro used and nmaintained firearns i n connection
with their drug trafficking. Specifically, the Governnment offered
i nto evidence two bags of firearnms and amunition, and testinony by
McCaffery of Polidoro's use of firearnms to carry out his drug
busi ness.

In his notion, Defendant relies on two circuit court

opinions: United States v. Jobson, 102 F.3d 214 (6th G r. 1996) and

United States v. Hill, 953 F.2d 452 (9th Gr. 1991). Aside from

citing these two cases, Defendant does not state any reason why the

adm ssion of such evidence was wong or why it constitutes
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reversible error. As the Governnent states, the Third Crcuit has
consistently held that “firearns are ‘tools of the trade’ in the
drug busi ness, and evi dence of their ownership or use i s adm ssible
as proof of drug trafficking.” See CGov't's Mot. for J. of

Acquittal; Ex. Cat 11; see also United States v. Adans, 759 F.2d

1099, 1108-09 (3d Cr. 1985) (upholding trial court’s adm ssion
into evidence a nunber of weapons seized from nenber of a |arge-
scal e narcotics distribution conspiracy).

In this case, the firearnms evidence nekes clear the
violent nature of Polidoro’s drug conspiracy. It also tends to
show that Polidoro knew that he was engaging in illegal activity
rat her than using chem cals for sone | egitimte purpose. Further,
it is probative of Polidoro’s intent to engage in illegal drug
trafficking. Finally, any concerns about possible prejudice were
allayed by the Court’s limting instruction, directing the jury to
“consider only the evidence as it concerns the Defendant and
whether it proves the Defendant guilty or fails to prove him
guilty” of the crines charged. See Jury Charge dated July 22,

1998, by Honorable Herbert J. Hutton, United States v. Gaeten

Polidoro, Crimnal No. 97-383-02, at 16. Thus, the Court denies
Defendant’s notion to grant him a new trial wth respect to

Def endant’ s fourth ground.

5. Electronic Recordings

Def endant all eges that this Court erred in finding that
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the el ectronic recordings were voluntarily consented to by Alfred
Bai occo. During trial, the Governnent presented audiotapes and
transcripts of recorded conversations of Davis, Polidoro and Al bert
Bai occo, an undercover cooperating witness of the FBI. On July 22,
1998, this Court issued an order that audio recordings by
cooperating w tness Baiocco were made voluntarily and not as a
result of governnent coercion. See Order dated July 22, 1998, by

Honorabl e Herbert J. Hutton, United States v. Geten Polidoro,

Crimnal No. 97-383-02, at 16. The Court’s conclusion followed a
full evidentiary hearing in which Baiocco and FBlI Special Agent
Luke Church both testified, wthout contradiction, that Baiocco’s
decision to nmake recordings was voluntary and not the result of
coercion by the Governnent. The Court’s decision was based on
uncontradi cted testinony. As such, the Court denies Defendant’s
motion to grant hima newtrial with respect to Defendant’s fifth

gr ound.

6. Opi nion Regardi ng Tape- Recorded Conversati on

Def endant al |l eges that this Court erred in allow ng
DEA forensic chem st Jack Fasanello to render an opinion
regardi ng the tape-recorded conversation from Septenber 19, 1996.
On the tape, Polidoro described in detail his attenpt to
manuf acture a sanpl e batch of nethanphetam ne. Fasanell o was
l[imted to testifying about his understanding of the chem cal s,

rati os and other technical processes described on the transcript.

16



17



As such, the Court denies Defendant’s notion to grant hima new

trial with respect to Defendant’s sixth and final ground.

[11. CONCLUSI ON

For the foregoing reasons, the evidence was sufficient
to support the jury’ s verdict under both the Rule 29 standard and
the Rul e 33 standard, and Defendant’s assignments of error are
wi thout nmerit. As such, this Court denies Defendant’s notion for
acquittal, and in the alternative for a new trial

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMVERI CA : CRI M NAL ACTI ON

V.

GAETEN POLI DORO : NO. 97-383- 02
ORDER

AND NOW this 14t h day of Septenber, 1998, upon
consi deration of Defendant’s Post-Trial Mtion for Acquittal
(Docket No. 111), and the Governnment's response thereto (Docket

No. 114), IT IS HEREBY ORDERED t hat Defendant’s Mtion is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



