IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE CERTAI N UNDERWR! TERS : ClVIL ACTI ON
AT LLOYDS, LONDON, :
Plaintiff,
v. : No. 98-199

GERALDI NE HOROW TZ,
HOVE AMERI CAN CREDI T, | NC
d/ b/ a UPLAND MORTGAGE, and
Cl TY OF COATESVI LLE

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. SEPTEMBER 16, 1998

This is an interpl eader action pursuant to 28 U. S.C. §
1335. Before the Court is Hone Anerican Credit, Inc.’s ("“Hone
Ameri can”) uncontested Mdtion for Summary Judgnent. For the
reasons that follow, the Mdtion will be granted.

Backgr ound

On Decenber 17, 1996, Geraldine Horowitz granted a
nortgage to Hone Anerican on property |located at 355 West Lincoln
Hi ghway in Coatesville, Pennsylvania (“the Mrtgaged Property”).
The Mortgage contained the foll ow ng provision:

4. lnsurance. Mrtgagor shall keep the Mrtgaged

Property continuously insured against fire and such

ot her hazards in such anobunts as may be required by

Lender [Anerican Honme] fromtime to time. All policies

of insurance shall be issued by conpani es acceptable to

Lender, and shall contain a standard nortgage cl ause,

in favor of the Lender, and shall provide at |east 30

days notice prior to cancellation . . . . Each
i nsurance conpany concerned is hereby authorized and



directed to make paynents under any such policies
directly to Lender, instead of Lender and Mortgagor
jointly, and Mortgagor hereby irrevocably appoints
Lender as Mortgagor’s attorney-in-fact to endorse in
Mortgagor’s name on any checks or drafts issued
t hereon. Lender shall have the right to retain and
apply the proceeds of any such insurance, at its
reasonabl e el ection, to reduction of the obligations,
or to restoration and repair of the property damaged.
American Hone’s Mot. for Summ J. Ex. A
The Mortgage further provides that Honme Anerican’s

interest in the Mdrtgaged Property includes “all awards, damages,
paynments and/or clainms arising out of . . . danmage or injury to
any part of the Prem ses.” The Mrtgage defines the “Prem ses”
to include “all machi nery apparatus, equipnent, furniture,
fixtures, including without limtation trade fixtures, goods,
appl i ances and ot her property of every kind, nature and
descri ption whatsoever, now or hereafter |located in, on, or
attached to or used in connection with the prem ses.” Horowtz
purchased property insurance on the Mdrrtgaged Property from
Ll oyds of London (“LlIoyds”) effective Decenber 17, 1996 through
Decenber 17, 1997. The insurance contract included the follow ng
provi si on:
10. Loss Paynent. W will adjust all |osses with you.
W will pay you unless sone other person is naned in
the policy or is legally entitled to receive paynent.
Hone Anerican’s Mot. for Summ J. Ex. B. Despite the provisions

of the Mortgage, Horowitz failed to nane Hone Anerican as a | 0ss

payee under the policy.



Shortly after executing the Mdrtgage, Horowtz
permtted it to go into default. Al paynents subsequent to
January of 1997 remain due and ow ng.

On July 25, 1997, a fire occurred at the Mrtgaged
Property, danagi ng both the dwelling and certain contents
therein. Instead of notifying LlIoyds of Hone Anerican’ s vested
interest in the insurance proceeds, Horowitz sought to have the
cl ai m expedi ted and have paynent nmade only to herself. On
Cct ober 24, 1997, Hone Anerican notified LIoyds of its
contractual right to the insurance proceeds. Because Horow tz
di sputed Hone Anerican’s right to the proceeds, Lloyds filed this
i nterpl eader action.

Honme Anerican filed its Motion for Summary Judgnent on
June 26, 1998. The City of Coatesville (“Coatesville”) filed a
Reply and Cross-Mtion on July 10. Coatesville subsequently
agreed to withdraw its claimand was dism ssed fromthis action
on July 30, 1998. But despite the tinme that has passed since
Home Anerican filed its Motion, Horowitz has neither entered an
appear ance nor has she responded to the Mdtion. Thus, Hone
American’s Mdtion is now uncontested.

St andard

Summary judgnent is appropriate if “there is no genuine

issue as to any material fact and the noving party is entitled to

a judgment as a matter of law” Feb. R Qv. P. 56(c). The



nmovi ng party has the burden of informng the court of the basis
for the notion and identifying those portions of the record that
denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986). The

nonnovi ng party cannot rest on the pleading, but nust go beyond
the pl eadings and “set forth specific facts showing that there is
a genuine issue for trial.” Feb. R Qv. P. 56(e); Celotex, 477
US at 324. Summary judgnent will not be granted “if the
evidence is such that a reasonable jury could return a verdict

for the nonnoving party.” Anderson v. Liberty Lobby, Inc., 477

US 242, 248 (1986). In this case, Horowtz, as the nonnoving
party, is entitled to have all reasonable inferences drawn in her

favor. J.F. Feeser, Inc. v. Serv-A-Portion, Inc., 909 F.2d 1524,

1531 (3d Gir. 1990), cert. denied, 499 U S. 921 (1991).

Horowitz has failed to respond to the Mdtion for
Summary Judgnent despite the fact that nore than two nont hs have
passed since it was filed. But Horowitz's failure to respond
does not automatically entitle Honme Anmerican to judgnent.

Anchorage Assocs. v. Bd. of Tax Review, 922 F.2d 168, 175 (3d.

Cr. 1990). Rat her, the Mdtion nust be evaluated on the nerits,
and judgnent entered in favor of the novant only if

“appropriate.” 1d. Therefore, the Motion may be granted only if
Hone Anerican is entitled to “judgnent as a matter of law.” |d.

Di scussi on



Under Pennsylvania | aw, absent an express provision
agai nst assignnent, a party may assign contractual rights w thout
the consent of the other party to the contract, so long as the
assi gnnent does not materially alter the other party’'s duties and

responsibilities. Smth v. Cunberland G oup, Ltd., 687 A 2d

1167, 1172 (Pa. Super. 1997). “Wiere an assignnent is effective,
t he assignee stands in the shoes of the assignor and assunes al
of his rights.” 1d. (citations omtted).

In the Mortgage agreenent, Horowitz assigned her right
to receive paynents under the insurance contract wth LI oyds.
The Mortgage expressly provides that Lloyds “is hereby authorized
and directed to nake paynents under any such policies directly to
Lender [Honme Anerican].” Such an assignnent does not materially
alter Lloyds’ duties or rights. Therefore, this was a valid
assi gnnent, and Hone Anerican assunes all of Horowitz' s rights
under the insurance contract. The proceeds payabl e under the
i nsurance contract shoul d be disbursed to Hone Anerican.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE CERTAI N UNDERWR! TERS : ClVIL ACTI ON
AT LLOYDS, LONDON, :
Plaintiff,
v. : No. 98-199

GERALDI NE HOROW TZ,
HOVE AMERI CAN CREDI T, | NC
d/ b/ a UPLAND MORTGAGE, and
Cl TY OF COATESVI LLE

Def endant s.

ORDER

AND NOW this 16th day of Septenber, 1998, upon
consi deration of Home Anmerican Credit, Inc.’s Mdtion for Summary
Judgnent, and all responses thereto, it is hereby ORDERED t hat:

1. the Mbtion i s GRANTED;

2. the proceeds payabl e under the insurance contract
shal | be disbursed to Honme American Credit, Inc.;

3. the erk of Court is directed to mark this case

CLGOSED.

BY THE COURT:

Robert F. Kelly, J.



