IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| N RE: ; ClVIL ACTION NO 98-2531
EAGLE TRUST, ; BANKRUPTCY NO 97-23298
Debt or . :
MEMORANDUM
ROBERT F. KELLY, J. SEPTEMBER 16, 1998

This is an appeal by the Debtor fromthe April 6, 1998
Order of the United States Bankruptcy Court dism ssing this case.
The di sm ssal was based upon findings that Eagle Trust is not
eligible to be a debtor under the Bankruptcy Code, that this case
was filed in bad faith, and that the Debtor was unable to
effectuate a Chapter 11 plan and unable to reorganize. For the
reasons that follow, the bankruptcy court’s Order will be
af firnmed.

| . Background

On Novenber 14, 1986, Leon M Martin and Barry Newhart,
d/ b/ a Masefield Associates (“Msefield”), a general partnership,
obtai ned two | oans totaling $3,500,000 from Farners First Bank
(“the Bank”). The | oans financed 100% of the purchase price and
the first phase of renovation and new construction of a
resi dential condom nium project in Mntour County, Pennsylvani a.

Martin and Newhart, along with their respective w ves,
each signed a guaranty of the loans at closing. The guaranties

are substantially identical, and obligated the Martins (and the



Newharts) to pay any and all amounts due from Masefield to the
Bank in connection with the | oans. The guaranties contai ned

cl auses authorizing the Bank to confess judgnent against the
Martins and the Newharts. |In Novenber of 1988, Masefield

defaul ted under the terns of the Loan Agreenents. Since 1988,
Masefield has failed to satisfy its |oan obligations to the Bank
and the Martins have also failed to satisfy the debt as provided
in their guaranty. On Decenber 20, 1991, the Bank entered

j udgnent by confession against the Martins.

On Cctober 27, 1992, Martin and Newhart filed a pro se
conpl ai nt against the Bank, its officers, and its counsel in this
Court, alleging various federal and state clains. The suit was
di sm ssed and Rule 11 sanctions were awarded agai nst Martin and

Newhart. See Martin v. Farners First Bank, 151 F.R D. 44 (E. D

Pa. 1993).

I n Decenber of 1993 and January of 1994, Martin
established a series of trusts, including the Debtor. Ownership
of the Debtor, as well as Martin's other trusts, is evidenced by
the issuance of Capital Units. At the tine of the Debtor’s
inception, all of its Capital Units were issued to Jubilee
Di sbursenment Trust (“Jubilee”), a trust established to hold the
Capital Units and beneficial interest of nost or all of Martin's
other trusts. Jubilee continues to hold the beneficial interests

in the Debtor, as well as the beneficial interests in all of



Martin's other trusts.! Jubilee does not hold any ot her assets.

Martin established each of his trusts with the
assi stance of Robert Singleton, principal of an entity known as
the Worthington G oup. Singleton manages sone four hundred
trusts through two entities, Echo Managenent Services (“Echo”)
and Teton Managenent Services (“Teton”). Echo serves as the
trustee of the Debtor and nost of Martin's other trusts,

i ncluding Jubilee. Singleton is the Chairman and sol e nenber of
the Board of Trustees of Echo and Teton and, therefore, acts as
the actual trustee for Martin's various trusts.

Si ngl eton descri bed the Debtor and Martin' s other
trusts as based upon the Contracts Clause of the United States
Constitution. The trusts were established pursuant to a contract
bet ween Singl eton, on behalf of the proposed trustee, and a
settlor. The contract acts as the trust indenture, setting forth
the specific terns of the trust agreenent, as well as the
obligations and responsibilities of the trustee. It provides in
part:

The Purpose of this Contract and Agreenent is to create

an entity or organization, which may receive and shal
then hold both legal and equitable title in real

Martin’s other trusts include the QS.S. T. Trust (which now
holds all of the shares of stock in L.M Mrtin, Inc., his
roofi ng and si ding business), the L.M Supply Trust (which
purchases and sells the inventory used by L.M Martin, Inc.), the
Countryside Trust, the L. MM Trust (which provides managenent
and marketing services to Martin's other trusts), the Weels
Trust, and the Human Resources Trust.
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property, receive personal property and preserve

assets, in its own nane, and to engage in whatever

busi ness may be | awful and which will further the

preservation and protection of the assets, in trust for

certain nanmed beneficiaries whose interests are
represented by certificates of beneficial interest.
R R, Tab 17, p.37.

At the time the Debtor was established, Martin and his
wife transferred virtually all of their personal property to the
Debtor, including all of their househol d bel ongi ngs, bank
accounts, and any other property of value. They also transferred
their beneficial interests in certain revocable |land trusts into
whi ch they had previously transferred all of their real property.
Martin and his wife are the only individuals or entities that
have ever transferred assets to the Debtor.

As of the Petition date, the Debtor held all of the
beneficial interest in the land trust or trusts that owned four
tracts of land. Two of these tracts are uninproved and generate
little, if any inconme. The other two are inproved and generate
sonme inconme for the Debtor through | ease agreenents with various
entities and/or individuals. The Debtor also owns the entire
contents of at |east one house situated on one of the tracts of
| and.

A war ehouse is situated on one of the two income-
producing tracts. The warehouse is |leased to LM Supply Trust to

store the inventory it sells to L.M Martin, Inc. L. M Martin

I nc. subl eases office space in this building and operates its
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roofing and contracting business out of this office. The |ease
bet ween the Debtor and LM Supply generates approximately $3, 260
per nonth to the Debtor.

Two houses are | ocated on the other incone-producing
tract. One of the houses is occupied by Wsley G aham and his
famly. Gahamis one of Martin's sons-in-law. The G ahans pay
$365 per nmonth to the Debtor pursuant to a | ease. An additional
$200 in rent per nonth is waived in exchange for services G aham
provi des as a dispatcher for L.M Martin, Inc.

The second house is | eased by Jubil ee and occupi ed by
Martin and his wife. The | ease provides for sem -annual paynents
of $3,000. But these paynents are waived in exchange for
services Martin allegedly perforns as Manager of the Debtor and
his various other trusts. Al of the Martins’ utilities are paid
by the Debtor pursuant to the lease. Martin is also provided
with an autonobile with all expenses paid in exchange for his
services as Manager. The rents are set by the trustee of the
Debt or, who has never made an i ndependent determ nati on whet her
the rents charged are the nmarket rate for simlar properties in
the area where the Debtor’s properties are | ocated.

Al t hough the Debtor collects sone rents, it never
generates any taxable income. Any net incone after paynent of
expenses i s passed through to Jubilee. Jubilee in turn passes

all of the incone it receives fromthe Debtor and Martin’s other



trusts to two off-shore entities |located in the Bahamas, Exodus
Trust (“Exodus”) and Covenant International Business Corporation
(“Covenant”).

Exodus hol ds the beneficial interest in Jubilee and
Martin holds the beneficial interest in Exodus. Martin clains to
have no know edge of either the identity of the trustee of
Exodus, or the identity of the directors or officers of Covenant.
Martin also clainms to | ack any know edge of the disposition of
the noney transferred to Exodus and Covenant, and clainms to have
received no noney fromeither of these entities at any tine. He
also testified that he is not entitled to ever receive a
distribution from Exodus or Covenant, nor is he aware of any
i ndividual or entity entitled to distributions.

After the establishnent of the various trusts and the
property conveyances, the Martins and Newharts continued their
litigation. On March 2, 1994, they filed a Petition to Open or
Stri ke the Confessed Judgnent, which was deni ed on Novenber 30,
1994, by the Lancaster County Court of Common Pleas. The Martins
and Newharts appealed to the Superior Court of Pennsylvani a,
which affirmed the decision. The Suprene Court of Pennsylvania
t hen denied the Petition for Review

Subsequently, on January 4, 1995, Masefield filed a
Voluntary Petition for relief in the United States Bankruptcy

Court for the Mddle District of Pennsylvania under 11 U S.C. 8§



101 et seq. The Bank, Masefield, and Martin and Newhart
eventually entered into an Escrow Agreenent and correspondi ng
Letter Agreenent. Pursuant to these Agreenents, the bank agreed
to tenporarily forbear in its collection efforts in exchange for
the deposit into escrow arrangenents of certain property of the
Martins and Newharts pendi ng an agreed-upon period during which
Masefield was to either file a reorganization plan or |iquidate
its assets. Because Masefield failed to do either of these, the
Bankruptcy Court granted the Bank’s notion to term nate the
agreenents and take title to the properties in escrow.

On Decenber 9, 1996, the Bank filed a Praecipe for Wit
of Revival of the confessed judgnents. In the Wit of Revival
action against the Martins, the Bank naned as terre tenants the
various trust entities (including the Debtor) into which the
Martins had transferred their property. The Lancaster County
Court of Common Pl eas then entered an Order granting judgnent to
the Bank in its revival action.

On April 29, 1997, the Bank filed a Praecipe for Wit
of Execution against the Martins and the various trust entities
(i ncluding the Debtor) as garnishees on the judgnent. In
addi tion, the Bank schedul ed an execution sale on real property
transferred by the Martins into Eagle Trust. The Martins and the

trust entities then began another series of court filings prior



to the instant case.?

The Debtor comrenced its bankruptcy case on July 28,
1997, by filing a voluntary petition under Chapter 11 of the
Bankruptcy Code, claimng to be a business trust operating in
Pennsyl vania and, thus, eligible for relief. On August 12, 1997,
t he Bank, the Debtor’'s sole creditor, filed a notion to dismss
this case. The United States Trustee filed a response in support
of the Bank’s notion. The Bankruptcy Court held hearings on the
Bank’s Motion to Dismss and its Motion for Relief fromthe
Automatic Stay in Leon Martin’s individual case over a period of
five days. On April 6, 1998, the Bankruptcy Court entered its
Order granting the Bank’s notion to dismss, finding that: (1)
Eagle Trust is not eligible to be a debtor under the Bankruptcy
Code, (2) cause existed to dism ss the case because Eagle Trust
filed this petition in bad faith, and (3) cause existed to

di sm ss the case because Eagle Trust is unable to effectuate a

2On June 30, 1997, they filed a “Conplaint to Quiet Title”
in the court of common pl eas against the Bank and the Sheriff of
Lancaster County, seeking anong other things, declaratory
judgment and injunctive relief with respect to the Sheriff’'s Sal e
and the Bank’s state court proceedi ngs against the Martins and
the trust entities. This action is currently pending. On July
17, 1997, the Martins and the trust entities filed a Petition to
Conpel Val uation of Real Estate and Stay of Execution of
Sheriff’s Sal e, which was denied by the court of common pl eas on
July 21, 1997. On July 23, 1997, the Martins agai n sought a stay
of the Sheriff’s Sale by filing (under the Masefield bankruptcy
case) a Petition for Tenporary Restraining Order and Conplaint to
Stay Sheriff’s Sale and Conpel Accounting of Mney and Property
Received by the Bank. The Mddle District Bankruptcy Court
deni ed the requested TRO



Chapter 11 plan and unable to reorganize.
Il. Standard
A district court's review of questions of lawin a

bankruptcy appeal is plenary. Meridian Bank v. Alten, 958 F. 2d

1226, 1229 (3d Cir. 1992); Sharon Steel Corp. v. National Fuel

Gas Distribution Corp., 872 F.2d 36, 38-39 (3d Cir. 1989).

Fi ndi ngs of fact may not be set aside unless clearly erroneous.
FED. R Bankr. P. 8013. M xed questions of [aw and fact “nust be
divided into their respective conponents and the appropriate test
applied.” In re Brown, 951 F.2d 564, 567 (3d Cr. 1991).
Further, a bankruptcy court's decision to convert or dismss a
Chapter 11 bankruptcy case is reviewed only for abuse of

discretion. [In re Abijoe Realty Corp., 943 F.2d 121, 128 (1st

Cr. 1991); Hall v. Vance, 887 F.2d 1041, 1044 (10th Cr. 1989),;

In re Hunble Place Joint Venture, 936 F.2d 814, 816 (5th Gr.

1991); In re Mazzocone, 180 B.R 782, 785 (E.D. Pa. 1995).

I1l. Discussion

A. The Debtor’s Eligibility Under Chapter 11

As a general matter, trusts are not eligible for relief

in Bankruptcy. In re John M Cahill, MD. Assocs. Pension Plan

15 B.R 639, 639-40 (Bankr. E.D. Pa. 1981). The Bankruptcy Code
provi des that only a “person” or “municipality” may be a debtor
under Chapter 11. 11 U.S.C. 8§ 109(a). “Person” is defined to

i ncl ude an individual, partnership, or corporation. 11 US. C 8§



101(41). But “corporation” is defined to include a “business
trust.” 11 U S.C. 8 101(9)(A(v). Thus, in order to be eligible
for relief, the Debtor nust be a business trust.

Unfortunately, the Bankruptcy Code does not define
business trust. The various courts that have addressed the issue
have applied different factors to determ ne the existence of a
business trust. Sonme courts have held that the basic distinction
bet ween a busi ness trust and a non-business trust is that a
busi ness trust is created for the purpose of carrying on sone
ki nd of business or commercial activity, whereas the purpose of a
non-busi ness trust is to protect and preserve the trust res. See

In re Secured Equip. Trust of Eastern Air Lines, 38 F.3d 86, 89

(2d Cir. 1994); In re Treasure Island Land Trust, 2 B.R 332, 334

(Bankr. M D. Fla. 1980). Another factor considered by many
courts is whether the trust was initially funded by a group of

i nvestors pooling their resources. See In re Mrgantown Trust

No. 1, 155 B.R 137, 143 (Bankr. N.D. WVa. 1993); In re Arnstead

and Margaret WAyson Trust, 29 B.R 58, 59 (Bankr. D. M. 1982).

Several courts have exam ned whether the trust at issue was

created in conpliance with state law. See In re Sung Soo Rim

Irrevocable Intervivos Trust, 177 B.R 673, 676-77 (Bankr. C. D

Cal. 1995); In re Mohan Kutty Trust, 134 B.R 987, 989 (Bankr.

MD. Fla. 1991). Further, courts have consi dered whet her the

beneficial interests in the trust were freely transferable. See
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In re Whodsville Realty Trust, 120 B.R 2, 5 (Bankr. D. N.H

1990). Finally, several courts have utilized the Suprene Court’s
test for whether a trust qualifies as a corporation for federal

i ncome tax purposes.® See Msby v. Boatnen’s Bank of St. Louis

County, 61 B.R 636, 638 (E.D. M. 1985), aff’'d, 791 F.2d 628

(8th Cr. 1986); In re St. Augustine Trust, 109 B.R 494, 495

(Bankr. M D. Fla. 1990).

Based upon this case |aw, the bankruptcy court conbi ned
the factors used by other courts and held that the key attri butes
of a business trust are:

(1) the trust was fornmed for the primary purpose of
transacti ng business or comercial activity, as opposed
to preserving assets;

(2) the trust was formed by a group of investors who
contribute capital to the enterprise with the
expectation of receiving a return on their investnent;
(3) the trust was created in conpliance with state | aw
and

(4) the beneficial interests in the trust nust be
freely transferable.

RR Tab 4, at n.2 (citations omtted). The court then applied

3Under this test, the characteristics of a business trust

i ncl ude:
1. atrust created and nmai ntai ned for a business
pur pose;
2. title to property held by trustees;
3. centralized managenent;
4. continuity uninterrupted by death anong benefici al
owners;
5. transferability of interests; and
6. limted liability.

Mosby, 61 B.R at 638 (citing Morrissey v. Conm ssioner, 296 U. S.
344, 359 (1935)).
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these elenments to the Debtor. 1In evaluating the primary purpose
of the Debtor, the bankruptcy court found that the Debtor does
not manufacture a product, provide any service, or undertake any
ot her type of operations. It has no Board of Directors or

enpl oyees. Eagle Trust has no accounts receivable, accounts
payable, line of credit, or other business |oans. Further, it
has no machinery, inventory, or equipnent. Eagle Trust sinply
hol ds real estate and personal property, receives sone incone
fromthese properties, and pays the maintenance and expenses of
hol di ng the property for the benefit of Martin and his famly.
In addition to these facts, the Debtor’s own indenture states
that it nay “engage in whatever business nmay be | awful and which

will further the preservation and protection of the assets”

(enphasi s added), indicating that the primary purpose of the
trust is the preservation of assets, and any business in which
the trust engages is nerely incidental to this purpose. The
bankruptcy court was correct in its holding that the Debtor was
not fornmed for the primary purpose of transacting business or
comercial activity.

Appl yi ng the second el enent, the bankruptcy court found
that the Debtor was essentially forned by one person (Martin) who
transferred his assets to Eagle Trust for “estate planning
pur poses and asset protection.” N T. 10/23/97 at p. 53. It was

not fornmed by a group of investors contributing capital with the
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expectation of earning a profit. Thus, as the bankruptcy court
hel d, the Debtor was not funded by a group of investors pooling
their resources in order to receive a return on their investnent.

See Morgantown, 155 B.R at 143; Wodsville, 120 B.R at 5.

Under the third el enent, the Debtor nust have been
created in conpliance with state law. Pennsylvania requires a
busi ness trust to be registered with the Departnent of State. 15
Pa.C.S. 8 9503(a). Further, if the Debtor is a foreign business
trust, it is required to obtain a certificate of authority to do
busi ness in Pennsylvania.* 15 Pa.C. S. 8§ 9507; 15 Pa.C. S. § 4121.
The Debtor failed to conply with either of these requirenents.
Therefore, it was not created in conpliance with state | aw.

The final elenent requires that the beneficial
interests in the trust be freely transferable. Paragraph 57 of
the Debtor’s indenture provides that beneficial interests can be
transferred only if “approved by the Board of Trustees.” R R
Tab 17, p. 44. This provision places a restriction on the
transferability of the interests in the trust, and thus, the
Debtor also fails to possess this elenent of a business trust.

Based upon the case law, the Debtor clearly is not a
business trust. It does not possess any of the comon attri butes

of a business trust, and was not established for the purpose of

“The Debtor contends in its brief that it was created under
the |l aws of Nevada. Debtor’s Br. on Appeal at p. 12.
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carrying on conmmercial activity or business. The bankruptcy
court was correct in finding that the Eagle Trust is ineligible
to be a debtor under Chapter 11

B. Bad Faith

The Debtor al so chall enges the bankruptcy court’s
finding that this petition was filed in bad faith for the sole
pur pose of delaying state court litigation with the Bank and to
frustrate the Bank’s efforts to enforce their rights. The
Bankruptcy Code sets forth 10 factors that justify dism ssal of a
Chapter 11 petition for cause. See 11 U S. C. § 1112(b). The
Third Circuit has held that this list is not exhaustive, and that
courts should consider other factors that may arise. Brown, 951
F.2d at 572. Bad faith is a factor that justifies dism ssal

under 8§ 1112(b). Argqus Goup 1700, Inc. v. Steinman, 206 B.R

757, 764-65 (E.D. Pa. 1997). The existence of bad faith is a
gquestion of fact that turns on the totality of the circunstances.

In re SB Properties, Inc., 185 B.R 198, 204 (E.D. Pa. 1995).

The Debtor’s Chapter 11 petition was only the latest in
a series of filings attenpting to prevent the Bank from enforcing
its rights. This is essentially a dispute between two parties,
as the Bank was the Debtor’s only creditor. The petition was
filed soon after the Bank schedul ed an execution sale. The pre-
petition conduct of the Martins, including the nunerous court

filings, shows that this petition was an attenpt to evade the
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state court orders. Therefore, the bankruptcy court was correct
in holding that cause existed to dismss this case because the

Debtor filed this petition in bad faith. See SB Properties, 185

B.R at 205 (discussing factors courts have identified that
i ndicate the existence of bad faith).

C. Ilnability To Reorgani ze

A Chapter 11 case may also be dism ssed if the debtor
is unable to effectuate a Chapter 11 plan. 11 U S. C. 8§
1112(b)(2). The bankruptcy court found that the Debtor had no
oper ati ons, enpl oyees, or business. The Debtor nerely owns real
and personal property, receives sone incone fromthese
properties, and pays nai ntenance expenses of these properties al
for the benefit of Martin and his famly. The bankruptcy court
was correct in ruling that the Debtor was unable to reorgani ze.

I V. Concl usion

In sunmary, the bankruptcy court was correct in hol ding
that the Debtor is not a business trust, and therefore is not
eligible for relief under Chapter 11 of the Bankruptcy Code.
Further, the bankruptcy court ruled correctly that this case
shoul d be dism ssed for cause because the petition was filed in
bad faith, and that the Debtor was unable to effectuate a Chapter
11 plan and was unable to reorgani ze. Therefore, the decision of
t he bankruptcy court is affirmed.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: CIVIL ACTI ON NO 98-2531
EAGLE TRUST, BANKRUPTCY NO. 97-23298

Debt or .

ORDER
AND NOW this 16th day of Septenber, 1998, the Order of
the United States Bankruptcy Court dated April 6, 1998, is hereby

AFFI RVED. The appeal is DEN ED.

BY THE COURT:

Robert F. Kelly, J.



