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MEMORANDUM

EDUARDO C. ROBRENO, J. August 4, 2003
Plaintiffs Society Hill Towers Omers Association ("the

Associ ation") and other residents of the Society Hil

nei ghbor hood i n Phil adel phia, Pennsylvania (collectively

"plaintiffs")! brought this action seeking judicial review of a

decision by the United States Departnent of Housing and Urban

Devel opnent ("HUD') to approve an Urban Devel opnent Action G ant

("UDAG') in the armount of $10 million awarded to the City of

Phi | adel phia ("the City") to assist in funding the public portion

of the devel opnent cost of a 350-room hotel and 500-vehicle

! I ndi vidual plaintiffs in this case are Robert D

G eenbaum Zoe Coul son, John Q Lawson, Jereny Siegel, Penel ope
Bat cheler, Gray Smith, and Roxanne (al eot a.



par ki ng garage in the Penn's Landi ng section of the Del anare
Ri ver waterfront ("the project"). ?

Plaintiffs seek declaratory judgnent that the Cty did
not follow the procedures nandated by the applicable statutes and
regul ations in conducting the environnental and historical
reviews, and that, in turn, HUD inproperly approved the Cty's
application. Plaintiffs also seek to enjoin the Gty and HUD
fromcarrying out the provisions of the UDAG agreenent executed
by the Gty and HUD until all environnental and historical
reviews mandated by the applicable statutes and regul ati ons have
been properly conduct ed.

Specifically, plaintiffs argue that: 1) the Cty failed
to conply with the applicable environnental statutes and
regul ations and that the finding by the Gty that the project
woul d have no significant inpact on the environnent is arbitrary,
capricious, wthout adequate foundation, based upon an inconplete
and i nadequate environmental review record, and is an abuse of
discretion; 2) HUD failed to performits responsibilities under
the applicable statutory and regul atory framework when it
approved the City's revised fifth anendnent request, and that the
approval is arbitrary, capricious, wthout adequate foundation,

and an abuse of discretion; 3) the procedures used by HUD, and

The UDAG Agreenent nunber is B-86-AA-42-0180.



the procedures used by the Cty and "accepted" by HUD, are
i nconsistent with, and not permtted by, the applicable statutory
framework; and 4) the City and HUD failed to take into account
the inpact of the proposed project on the historic structures and
districts in the area, pursuant to the National Hi storic
Preservation Act, 16 U S.C. §8 470 et seq., and that the Cty and
HUD failed to afford the Advisory Council on H storic
Preservati on an opportunity to conment on the proposed project.
In addition to declaratory and injunctive relief, plaintiffs seek
counsel fees and costs. Both sets of defendants generally
respond that all the procedures mandated under the rel evant
statutes and regul ations were followed and that accordingly the
request for relief should be deni ed.

Before the Court are cross-notions for sunmary
judgnent.® For the reasons stated below, the Court wll grant

defendants' notion for summary judgnent, deny plaintiffs' notion

3 The City also has filed a notion to dismss for |ack of

subject matter jurisdiction pursuant to Federal Rule of Cvil
Procedure 12(b)(1), alleging plaintiffs lack standing to bring
this lawsuit. In this sunmary judgnent posture, however, the
Court will assunme that plaintiffs have standing and will reach
the nerits of plaintiffs' clains. See, e.qg., R chland Park
Honeowners Ass'n Inc. v. Pierce, 671 F.2d 935, 941 n.3 (5th Cr.
1982) (assum ng standing in summary judgnent posture in NEPA
case, despite recognizing that plaintiffs nmay not neet standing
requirenments, in order to reach nerits); Loatman v. Sunmt Bank,
No. 95-5258, 1997 W. 809772, at *5 (D. N.J. Aug. 29, 1997)
(assum ng standing in summary judgnent posture in order to reach
nmerits of clains).




for summary judgnent, and enter judgnent in favor of defendants

and against plaintiffs on all counts.

FACTS

The following facts gl eaned fromthe adm nistrative
record are uncontested or viewed in the light nost favorable to
plaintiffs:?

1. In 1986, the Gty filed an application with HUD
seeki ng approval of a UDAG grant in the anmount of $10 million to
assist in funding the public portion of the devel opnment cost of a
festival park at Penn's Landing ("the first application"). (Fed.
AR 1.)

2. The application received prelimnary approval by
HUD, and a grant agreenent between HUD and the Gty was executed
| ater that year ("1986 UDAG agreenent”). (Fed. AR 2-4.)

3. Over the next several years, at the Cty's
request, HUD granted several extensions of tinme to allow
prospective devel opers opportunities to submt proposals for the
festival park. (Fed. AR 5-25.)

4, After the first application was approved, the Cty
proposed four anmendnents to the first application. 1d. HUD

approved each of these requests for anendnents, and, thereafter,

4 To the extent that both sides have given these

uncontested facts conflicting interpretations, the Court has
accepted plaintiffs' version of the uncontested facts.



anended grant agreenents were executed. 1d. The festival park
as proposed in the first application and the subsequent
anmendnents, however, was never devel oped and the grant funds were
never di spersed.

5. In Septenber 1994, the Gty made a request for yet
a fifth anendnent to the 1986 UDAG agreenent, now proposing the
use of the Penn's Landing site solely for the construction of a
350-room hotel and 500-vehicle garage. (Fed. AR 27-28.) This
request for a fifth anendnent constituted a “whol e new project”
separate and distinct fromthe festival park proposed in the
original plan and in the previous approved anendnents. (Fed.

AR 29) It is HUD s approval of this request for a fifth
anmendnent and t he subsequent approval of a revised request for a
fifth anendnent to the 1986 UDAG agreenent, that are inplicated
in this case.

6. I n Novenber 1994, HUD approved the Cty’ s request
for a fifth anendnent. However, as a condition to the execution
of an anended grant agreenent, HUD required, in essence, that the
Cty hold public hearings. (Fed. AR 29-30.)

7. On Novenber 16, 1994, the Cty, acting through the
Phi | adel phi a I ndustrial Devel opnment Corporation (“PIDC"), °
publ i shed a notice of hearings to be held on Novenber 21, 1994.

5

PIDCis the City agency to whomthe responsibility of
adm ni stering the UDAG was del egat ed.



(Fed. A R 31.)

8. On Novenber 21, 1994, the Cty held two hearings.
One was held at 2:00 p.m, and the other at 6:00 p.m Thirteen
peopl e attended these hearings.® (1d.)

9. On Novenber 29, 1994, the City certified to HUD
that the City had conplied with the hearing requirenents
prescribed by HUD. (1d.)

10. From Decenber 1994 to May 1995, a group of |oca
residents, sone of whomare plaintiffs in this case, contacted
City and HUD officials objecting to the devel opnent of the
project, as detailed in the request for a fifth anendnent. (Fed.
A R 32-35, 37-42.)

11. On June 30, 1995, plaintiffs filed suit in this
Court seeking to stop HUD from executing a new grant agreenent
based upon the request for the fifth amendnent ("the 1995
lawsuit"). ’

12. On Cctober 5, 1995, HUD notified the Gty that, in
connection with the Gty's request for a fifth anmendnent, the

City had not conplied with certain certification requirenents,

6 Plaintiffs note that these hearings were attended by

few people, all of whom were proponents of the project, except
for a reporter fromthe Cty Paper, which plaintiffs characterize

as a “a free newspaper of Iimted circulation.” (Pls.” Mem at
19.)

! See Society H Il Towers Omers' Ass'n v. Rendell, No.
95-4100.



i ncl udi ng those pertaining to environnental review and citizen
participation. (Fed. AR 36.)

13. On Cctober 11, 1995, the City, in response to
HUD s Cctober 5, 1995 request, supplied, inter alia,

environnmental and public participation certifications. (Fed.
A R 43.)

14. On Decenber 5, 1995, the Court dism ssed the 1995
| awsuit without prejudice for |lack of subject matter jurisdiction
because plaintiffs could not allege that there had been fina
agency action by HUD approving the Cty's request for a fifth
amendment . ®

15. On August 6, 1996, and August 15, 1996, after
publ i shing notice, the City held additional hearings on the
proj ect described in the request for the fifth amendnent. (Fed.
A.R 52.) Those hearings, unlike those held in Novenber 1994,
were well-attended. The administrative record contains letters
fromthe public, responses fromthe Cty, attendance sheets, and
transcripts of these hearings. (IV Fed. AR -VII Fed. AR ; Il
Gty AR-VII Gty AR)

16. On August 15, 1996, while at a hearing called by

8 See id. (doc. no. 25). Plaintiffs, citing to their
“suppl enmental record,” and referring to a certification by the
City to HUD, (Fed. AR 43), conplain that the Gty was trying to
"slide by without true public participation while the matter was
before this Court.” (Pls.” Mem at 22.)



the City to hear public comments on the request for the fifth
anendnent, Ms. Barbara Kapl an, executive director of the Cty
Pl anni ng Comm ssi on, announced that a finding of no significant
i npact (“FONSI”) and a notice of intent/request for the rel ease
of funds (“NO/RROF") by the Cty would soon issue. (GCty AR
2036, 2176-77.) At the tinme these comments were nade, the
environnmental review by the Gty had not been conpleted. (1d.)

17. On August 22, 1996, the Cty published the FONSI
and NO/RROF. (Fed. AR 64.) 1In response, plaintiffs submtted
technical studies and comments to the City challenging the Gty's
findings. (Fed. AR 54-55.) Plaintiffs also made subm ssions
to HUD chal |l enging the environnental assessnent which resulted in
the FONSI. (Fed. AR 62, 65, 66, 69; Gty AR 0173-0475). HUD
referred these objections to the City and notified plaintiffs
that, under the statutory schene, because HUD had del egated
environnental reviewto the GCty, it would only consider
procedural and not substantive objections to the Cty's findings.
(Fed. AR 70, 72.)

18. On Cctober 23, 1996, HUD inforned the City that
the request for a fifth anendnment was still defective, and
"suggested” to the City that the request for a fifth amendnent be
wi t hdrawn and not resubmitted until the Gty conplied with all
regul atory requirenents. (Fed. AR 73.)

19. On Decenber 21, 1996, the Gty published a second



FONSI and NO/RROF. (Fed. AR 79-81.) Public comments to this
FONSI and NO /RROF were received from Decenber 21, 1996 to
January 21, 1997. (Cty A R 2409-2541).

20. On January 22, 1997, the Cty submtted to HUD an
RROF and Environnental Certification. (Fed. AR 81; Cty AR
2589- 2590.)

21. On February 3, 1997, HUD notified plaintiffs'
counsel that it would accept objections to the RROF and rel at ed
environnental certifications until February 12, 1997. (Fed. A R
82.)

22. On February 5, 1997, plaintiffs' counsel submtted
to HUD objections to the second FONSI/RROF. (Fed. AR 78.)

23. On February 21, 1997, the Cty withdrewits
request for a fifth anmendnent. (Fed. AR 75.) On the sane day,
the City submitted a revised request for a fifth anendnent. The
revi sed request described physically the sanme project as was
described in the request for a fifth anendnent, i.e., a 350-room
hotel and 500-vehicl e parking garage. Wile the project was
substantively the sanme, the devel oper and financing arrangenents
were different. (Fed. AR 86.) Together with the revised
request for a fifth amendnent, the Cty also submtted to HUD t he
environnental review record (“ERR’). (Fed. AR 76-77
(application materials); IV Fed. AR - VII Fed. AR (ERR).)

24. On May 20, 1997, HUD approved the revised request



for a fifth amendnent. (Fed. AR 89.)

25. On June 11, 1997, HUD notified the Gty that the
revised request for a fifth anendnent had been approved. (Fed.
AR 91; Cty AR 2618.)

26. On July 24, 1997, plaintiffs filed this |lawsuit.
(See doc. no. 1.)

27. On August 14, 1997, HUD notified the Gty that it
had approved the CGty's RROF. (Fed. AR 91; Gty AR 2618.)

28. On Septenber 22, 1997, HUD executed the fifth
anended UDAG agreenent based on the Cty's revised request for a
fifth anendnent to the UDAG (Fed. AR 93.) On Cctober 14,
1997, the Gty executed the fifth anended UDAG agreenent. 1d.

1. LEGAL STANDARD’

9 Summary judgnent is appropriate if the noving party can

"show that there is no genuine issue as to any material fact and
the noving party is entitled to judgnment as a matter of |aw "

Fed. R Gv. P. 56(c). Wen ruling on a notion for summary

j udgnment, the Court must view the evidence in the |ight nost
favorable to the non-novant. Matsushita Elec. Indus. Co., Ltd.
V. Zenith Radio Corp., 475 U. S. 574, 587 (1986). The Court mnust
accept the non-novant's version of the facts as true, and resolve
conflicts in the non-novant's favor. Big Apple BMWN Inc. v. BMWV
of N. Amer., Inc., 974 F.2d 1358, 1363 (3d Cr. 1992).

The noving party bears the initial burden of
denonstrating the absence of genuine issues of material fact. See
Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). Once the
novant has done so, however, the non-noving party cannot rest on
its pleadings. See Fed. R Cv. P. 56(e). Rather, the non-
nmovant nust then "nmake a showi ng sufficient to establish the
exi stence of every elenent essential to his case, based on the
affidavits or by depositions and adm ssions on file." Harter v.
GAF Corp., 967 F.2d 846, 852 (3d Cir. 1992); see also Anderson V.

10



A Adni ni strative Procedure Act ("APA")

Cains for review by a federal court of final agency
action are determ ned under the Adm nistrative Procedure Act
("APA"), unl ess another statute precludes such review 5 U S. C

§ 702:° see, e.q., Advance Career Training v. Riley, No. 96-

7065, 1997 W. 476275, at *7 (E.D. Pa. Aug. 18, 1997). The

Li berty Lobby, Inc., 477 U.S. 242, 255 (1986).
10

The APA provi des:
A person suffering | egal wong because of agency
action, or adversely affected or aggrieved by agency
action within the nmeaning of a relevant statute, is
entitled to judicial reviewthereof.
5 US C § 702
Pursuant to the APA, the Court may:
hol d unl awful and set aside agency action, findings,
and conclusions found to be --
(A) arbitrary, capricious, an abuse of
di scretion, or otherw se not in accordance
with I aw
(B) contrary to constitutional right, power,
privilege, or imunity;
(C© in excess of statutory jurisdiction,
authority, or limtations, or short of
statutory right;
(D) wthout observance of procedure required
by | aw,
(E) unsupported by substantial evidence in a
case subject to sections 556 and 557 of this
title or otherw se reviewed on the record of
an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent
the facts are subject to trial de novo by the
review ng court
I n maki ng the foregoing determ nation, the court shal
review the whole record or those parts of it cited by a
party, and due account shall be taken of the rule of
prejudicial error.
5 US C 8§ 706(2).

11



parties agree that the challenged actions in this case constitute
"final action" and that review under the APA is appropriate. 5
U S C § 704.

In reviewi ng clains under the APA, the arbitrary and
capricious standard of review applies. 5 U S.C. § 706(2)(A). *
This standard requires courts to nake a "substantial inquiry.”

C.K v. New Jersey Dep't of Health and Human Servs. , 92 F.3d 171,

182 (3d Cir. 1996) (citing G tizens to Preserve Overton Park,

Inc. v. Volpe, 401 U S. 402, 415 (1971)). Wiile this inquiry "is

to be searching and careful, the ultimate standard of reviewis a

narrow one." Overton Park, 401 U S. at 416; C. K, 92 F.3d at 182

(citing id.). Agency action "is entitled to a presunption of
regularity,” and "a court 'is not enpowered to substitute its

judgnent for that of the agency.'" Overton Park, 401 U S. at

415, *?

1 See Marsh v. Oregon Natural Resources Council , 490 U.S.
360, 373 (1989) (applying the arbitrary and capricious standard
to case in which petitioner sought review of decision not to
prepare supplenental EIS and stating that "the decision whether
to prepare a supplenental EISis simlar to the decision whether
to prepare an EISin the first instance . . . ." See also, Curry
V. United States Forest Serv., 988 F. Supp. 541, 550 (WD. Pa.
1997).

12

Plaintiffs, without citing to any case | aw, argue that an
agency’'s interpretation of a statutory provision should not be
accorded deference. (Pls.” Mem at 47 n.13.) To the contrary, as
| ong as an agency’s interpretation, as expressed in a pronul gated
regul ation, is areasonabl e construction of the statute, the court
may defer to the agency’'s considered interpretation. Chevron

US A, Inc. v. Natural Resources Defense Council, Inc., 467 U S.

12



The reviewing court's inquiry nust "be based on the
full adm nistrative record that was before the [decisionnmaker] at

the tinme he made his decision.” Overton Park, 401 U S. at 420;

C. K, at 182. See also, Florida Power & Light Co. v. Lorion, 470

U S 729, 743-44 (1985) ("The factfinding capacity of the
district court is thus typically unnecessary to judicial review
of agency deci sionmaking.") This review is conducted "based on
the record the agency presents to the reviewing court.”" Florida

Power, 470 U.S. at 743-44 (citing Overton Park, 401 U. S. 402)).

Accord Pension Benefit GQuar. Corp. v. LTV Corp., 496 U S. 633,

654-55 (1990); Canp v. Pitts, 411 U. S. 138, 142 (1973) (hol ding

that the "focal point for judicial review should be the

adm ni strative record already in existence, not sone new record

made initially in the reviewing court"); C K., 92 F.3d at 192.
The review ng court nust "consider whether the decision

was based on consideration of the relevant factors and whet her

there has been a clear error of judgnent." Overton Park, 401

US at 420; C K, 92 F.3d at 182. |If the record before the
agency does not support the agency action, or if the agency has
not considered all the relevant factors, or if the review ng
court sinply cannot eval uate the chall enged agency action on the

basis of the record before it, a court should remand to the

837, 843-44 (1984).

13



agency for additional investigation or explanation. Fl ori da
Power, 470 U S. at 744; C K., 92 F.3d at 182. The review ng
court is not generally enpowered to conduct a de novo inquiry
into the matter being reviewed and to reach its own concl usi ons

based on such an inquiry. Florida Power, 470 U. S. at 744;

Overton Park, 401 U S. at 420; Camp v. Pitts, 411 U S. at 142-43;

C. K., 92 F.3d 171. The Suprene Court has said, "W wll,
however, uphold a decision of |less than ideal clarity if the

agency's path may be reasonably discerned.” Mtor Vehicle Mrs.

Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U S. 29, 43 (1983)

(quoted by C. K., 92 F.3d at 182).
In this case, in addition to the adm nistrative record,
plaintiffs have submtted to the Court, and have relied upon, a

"Suppl enent al Record."*®

Suppl enent ati on of the record, as
suggested by plaintiffs, is not proper. |f additional
information is needed to reach an informed decision, the court
must remand to the agency and may not consider plaintiffs'

addi ti onal subm ssions unless plaintiffs have nade "a strong

13 This "suppl enmental record" consists of several letters

fromcounsel to the Court, fromplaintiffs' counsel to the Gty,
and between counsel, and a hearing transcript, all relating to
efforts to reach a conpromise in the 1995 | awsuit, severa
letters fromplaintiffs' counsel to the Gty, HUD, and HUD s
counsel, all relating to the events subsequent to the 1995

| awsui t, conputer-enhanced photographs of the project site, a
petition signed by the public objecting to the project, several
newspaper articles, a HUD environnmental review guide, and the
City Planning Conmi ssion's plan for Center City, Phil adel phia.

14



showi ng of bad faith or other inproper behavior [on the part of

the agency]." Overton Park, 401 U S. at 420. The reason for

this limtation is that "[t]o review nore than the information
before the Secretary at the tinme [he] nmade [his] decision risks
our requiring admnistrators to be prescient or allowing themto

t ake advantage of post hoc rationalizations.” Walter O Boswell

Menorial Hosp. V. Heckler, 749 F.2d 788, 792 (D.C. Cr. 1984)

(citing Anerican PetroleumlInst. v. Costle, 609 F.2d 20, 23

(D.C. Gr. 1979)).

In this case, plaintiffs' clains of bad faith are that
def endants departed fromthe procedural requirenents of the
applicable statutes and regul ations, and that they conducted a
"shanmt review. Because, as discussed below, the Court finds that
def endants substantially satisfied the requirenments under the
statutory and regul atory schene, and, further, because the Court
finds that defendants' conduct was not a "sham" the Court
concludes that the claimthat the City acted in bad faith is
wi thout nerit. The Court, therefore, wll not consider the
"suppl enental record" submtted by plaintiffs.

B. Nati onal Hi storic Preservation Act

Plaintiffs have al so asserted a direct claimagainst

HUD under § 106 of the National Hi storic Preservati on Act

15



("NHPA'), 16 U.S.C. § 470f.* Plaintiffs claimthat HUD did not
properly consult with the Advisory Council on Hi storic
Preservation on the City' s UDAG application as, they claim is
required by the statute.™ "NHPA . . . is primarily a procedural
statute, designed to ensure that Federal agencies take into
account the effect of Federal or Federally-assisted prograns on
hi storic places as part of the planning process for those

properties.” Morris County Trust for Historic Preservation v.

Pierce, 714 F.2d 94, 278-79 (3d Gr. 1983).

C. Statutory and Requl atory Framewor ks

1. Ur ban Devel opnent Action Grant Program

In 1977, Title I of the Housing and Conmunity

1 The Third Grcuit has recognized that, generally, a

private right of action exists under NHPA. See Boarhead Corp. v.

Eri ckson, 923 F.2d 1011, 1017 (3d Cr. 1991). Defendants do not

contest this assertion.
15 The statute provides:
The head of any Federal agency having direct or
indirect jurisdiction over a proposed Federal or
federally assisted undertaking in any State and the
head of any Federal departnent or independent agency
having authority to |icense any undertaking shall,
prior to the approval of the expenditure of Federal
funds on the undertaking or prior to the issuance of
any |license, as the case may be, take into account the
effect of the undertaking on any district, site,
bui | di ng, structure, or object that is included in or
eligible for inclusion in the National Register. The
head of any such federal agency shall afford the
Advi sory Council on Hi storic Preservation established
under part B of this subchapter a reasonable
opportunity to coment with regard to such undertaking.

16 U.S.C. § 470f.

16



Devel opnent Act of 1974 (“HCDA’) was anended to add the Urban
Devel opnent Action Grant Program (“UDAG'). 42 U S.C. 8§ 5301 et
seq.; HCDA, Pub. L. No. 95-128, § 110(b), 91 Stat. 1125, codified
as anmended at 42 U. S.C. § 5318. The purpose of the UDAG program
is to “stimul ate econom c devel opnent activity needed to aid in
econom ¢ recovery of cities and urban counties which are

experi enci ng severe econom c distress,” by allow ng such cities
and counties to apply to HUD and conpete for grants intended to
stimul ate private econom c devel opnent. 42 U.S.C. § 5318.

HUD, as the agency charged with responsibility to
adm ni ster the UDAG program has promul gated a conpl ex set of
regul ati ons governing the procedural requirenents that grant
applicants nust neet before they may recei ve UDAG funds. See 24
C.F.R subpt. G '™ The regulations require prelimnary approva
by HUD of the grant application. The terns are then reduced to
witing by HUD in a grant agreenent executed by HUD and the grant
reci pi ent.

Before the agreenent may be executed, however, the
grant applicant must fulfill its responsibilities for

environnmental review, decision nmaking, and action set forth in 42

16 Title 24, Code of Federal Regul ations subpart G was
substantially revised in 1996, omtting several provisions
di scussed below. See 61 Fed. Reg. 11474 (1996) (effective Apr.
19, 1996). However, the new subpart G incorporated the standards
of the old subpart G by reference. See infra part II1.A

17



U S. C 5304(g). The applicant nust also submit to the Secretary
of Housing and Urban Devel opnent (“the Secretary”), at |east 15
days prior to the release of funds for the project, a request for
the release of funds (“RROF’) and a certification pursuant to 42
U.S.C. 85304(g)(3).' The certification nust include an
agreenent by the applicant to undertake environnental and
historic review responsibilities in connection with the project.

42 U.S.C. 5304(g). See, e.q., Fed. AR 81. Thus, under HCDA

17 The provision sets forth the requirements for the

certification:
A certification under the procedures authorized by this
subsection shall --

(A) bein a formacceptable to the
Secretary,
(B) be executed by the chief executive
of ficer or other officer of the recipient of
assi stance under this chapter qualified under
the regul ati ons of the Secretary,
(C specify that the recipient of assistance
under this chapter has fully carried out its
responsibilities as described under paragraph
(2) of this subsection, and
(D) specify that the certifying officer (i)
consents to assume the status of a
responsi bl e Federal official under the
Nat i onal Environnental Policy Act of 1969 [42
U S C 8 43421 et seq.] and each provision of
| aw specified in regulations issued by the
Secretary insofar as the provisions of such
Act or other such provision of |aw apply
pursuant to paragraph (1) of this subsection,
and (ii) is authorized and consents on behal f
of the recipient of assistance under thus
subchapter and hinself to accept the
jurisdiction of the Federal courts for the
pur pose of enforcenent of his
responsibilities as such an official.

42 U.S.C. § 5304(9)(3).

18



and the acconpanyi ng HUD regul ati ons, the UDAG reci pi ent
"assunme[s] the status of a . . . Federal official" charged with
fulfilling the substantive requirenents of the applicable
statutory and regulatory framework. 42 U S.C. 8 5304(g)(3)(D);
24 CF.R 8 58.4. Lastly, the grant applicant nust al so submt
evi dence of "legally binding private comm tnents" between the
applicant and participating public and private parties to HUD for
approval before HUD may rel ease the funds for the project. 24
C.F.R 8 570.460 (before Apr. 19, 1996).

Prior to the subm ssion of a full application, the
applicant nust: (1) hold hearings to obtain the views of the area
residents; (2) analyze the inpact of the proposed activities on
area residents and on the nei ghborhood, and hold hearings to
obtain the views of the citizens; (3) conplete an environnent al
assessment (“EA’) of the result such project wll have on the
envi ronnment and determ ne whether or not a full environnental
i npact statenent (“ElIS’) need be prepared and conply with
hi storic preservation and review procedures; and (4) satisfy the
requirenents for funding relating to flood and drai nage
facilities. See 24 CF. R 570.454 (before Apr. 19, 1996).

Thus, while HUD is authorized to del egate the task of
conpl eting environnmental and historic review to the grant
applicant, HUD retains final authority for ensuring that the

grant applicant adheres to the proper statutory and regul atory
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procedures. See 24. C.F.R § 58.75.

HUD regul ations, rather than the statute, govern the
procedure for post prelimnary approval of project anendnents and
revisions. 24 C.F.R § 570.461 (before Apr. 19, 1996); 20 C. F.R
§ 570.463(b)(after Apr. 19, 1996). Under the regulations in
effect in 1997, when the decision regarding the revised request
for a fifth amendnent in this case was nmade, if the anendnent is
considered "significant," i.e., it "involves new activities or
alterations thereof which will change the scope, |ocation, scale,
or beneficiaries of such activities or which, as a result of a
nunber of snmaller changes, add up to an anount that exceeds ten
percent of the grant,"” then HUD may approve the anmendnments
provi ded:

"[the anmended application] neet[s] the criteria for

sel ection applicable at the time of receipt of the
program anmendnent; (2) the recipient nust have conplied
with all requirenments of [the UDAG subpart of Title 24,
Code of Federal Regulations]; (3) the recipient may
make anmendnents other than those requiring prior HUD
approval as defined in paragraph (c) of this section

but each recipient nust notify both the Area and
Central O fices of such changes.

2. Nati onal Environnmental Policy Act (" NEPA")

The National Environmental Policy Act ("NEPA"), 42
US C 8 4321, "is primarily a procedural statute" that was
"designed to ensure that environnental concerns are integrated

into the very process of agency decisionmaking." Mrris County,
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714 F.2d at 274 (citing Andrus v. Sierra Cub, 442 U. S. 347, 350
(1979). Another purpose is to informthe public that
environnmental concerns are taken into account by an agency in its

deci si onnmaki ng process. Baltinore Gas & Elec. Co. v. Natura

Resources Defense Council, Inc., 462 U S. 87, 97 (1983); Morris

County, 714 F.2d at 275 (citing Weinberger v. Catholic Action of

Hawai i / Peace Educ. Project, 454 U S. 139, 142-43 (1981)). NEPA's

mandate i s that agencies take a "hard | ook" at environnent al

consequences before taking major action. Baltinore Gas, 462 U. S.

at 97 (cited by Murris County, 714 F.2d at 274).

To that end, HUD has promnul gated regul ations to satisfy

8 These

t he NEPA requirenents throughout the UDAG process.
regul ati ons establish environnental review procedures for grant
reci pients who assunme HUD s NEPA responsibilities. Unless a
project is considered an exenpt or a categorically excluded
activity, 24 CF.R 8 58.36, the grant recipient nust prepare an

envi ronnent al assessnent ("EA"), ' 24 C.F.R § 58.36, which

18 These regul ati ons were promnul gated pursuant to a

directive fromthe Council on Environnental Quality ("CEQ'), the
agency charged with inplenmenting NEPA. HUD s NEPA regul ati ons
track simlar CEQ provisions. See 40 C.F.R parts 1500-1508.

19 The CEQ regul ati ons provide:
"Envi ronnment al Assessnent:"
(a) Means a conci se public docunent for which a Federal
agency i s responsible that serves to:

(1) Briefly provide sufficient evidence and

anal ysis for determ ning whether to prepare

an envi ronnental inpact statenent or of
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requires that the grant recipient generate an environnental
review record ("ERR') containing certain required material, 24
C.F.R 58.38. After performng the EA and conpiling the ERR the
agency may either nmake a finding of no significant inpact
("FONSI"), neaning that the "project is not an action that w ||
result in a significant inpact on the quality of the human
environnent," 42 U S.C. 8§ 4332(2)(c); 24 CF.R 8§ 58.40(g)(1), or
t he agency may nmake a finding of significant inpact, 24 CF. R
858.40(g)(2). If a FONSI is issued, the grant recipient nust

t hen publish a notice of intent to request the rel ease of funds
("NO/RROF"). 24 C.F.R 88 58.43, 58.70. Thereafter, there is a
period for public conmment. 24 CF.R 8 58.45. Only after
conpliance with this requirenment may the grant recipient file a
request for the release of funds ("RROF"). 24 CF.R 88 58.70-
58.72. If the agency nmakes a finding of significant inpact, it
must prepare an environnmental inpact statenent ("EIS'), which is

nore detailed that an EA, 24 C.F. R 88 58.37, 58.60, and a record

finding of no significant inpact.
(2) Aid an agency's conpliance with [ NEPA]
when no environnental inpact statenent is

necessary.
(3) Facilitate preparation of one when
necessary.

(b) Shall include brief discussions of the need for the

proposal, of alternatives required by section 102(2)(E)
[ of NEPA], of the environnmental inpacts of the proposed
action and alternatives, and a listing of agencies and
persons consul t ed.

40 C.F.R § 1508.09.
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of decision ("ROD'), 24 CF.R 8§ 58.60(e). The EIS process is
exhaustive and detailed. Therefore, it is burdensone and costly.
For these reasons, it is reserved for "significant" projects.

See Citizen Advocates for Responsible Expansion, Inc v. Dole, 770

F.2d 423, 428 n.4 (5th Cr. 1985). Regularly, many nore EAs are
conpiled than EISs. |In fact, federal agencies prepare
approxi mately 30,000 EAs annually, but only sone 1,000 ElSs.

Lower All oways Creek Township v. Public Serv. Elec. & Gas Co. ,

687 F.2d 732, 640 n.17 (3d G r. 1982). Thus, the EA serves as a
"screening device" to reserve scarce resources for "truly

i nportant federal actions."” 1d. (citing Preservation Coalition

Inc. v. Pierce, 667 F.2d 851, 858 (9th GCr. 1982).

[11. DI SCUSSI ON
A. Public Participation Requirenents and General
Procedural “lIrreqularities”

Plaintiffs first conplain that the Gty did not conply
Wi th statutory and regul atory requirenents that public hearings
be held prior to the subm ssion of the City's requests for a
fifth anendnent, and that HUD, in turn, approved the application
despite the non-conpliance. Plaintiffs point to HCDA, 42 U S.C.
§ 5318, HUD regul ations, 24 C.F.R 8570.454(a), (b)(2), NEPA, 16
U S C 8§ 470f, HUD s regul ations requiring NEPA conpliance and
i npl ementing NEPA requirenments, 24 C.F.R 8 570.458(c)(14)(vii),
(viiti), and finally, CEQ regulations, 40 C.F.R 88 1500. 1(b),
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1501. 7(a), 1506. 6.

Specifically, as to the Cty, plaintiffs argue that: 1)
the City did not conply with the notice and hearing requirenents
of the regulations; 2) the hearings were held by an advocate for
the project, rather than an inpartial body; and 3) the Cty's
actions did not follow in the proper sequence prescribed by the
statutory and regulatory frameworks. Plaintiffs claimthat, in
essence, the devices the Gty used for public participation,
e.g., the notices published, the hearings held, and the comments
received, were a "sham" and “were conducted only for technical
conpl i ance and never had any inpact on the decisions already nmade

by the Gty,” (Pls.” Mem at 15). %

20 Plaintiffs argue the following to support their

conclusion that the procedures the Gty used both prior to and
after the public hearings violated the law. (1) that the Cty
made two earlier attenpts to "evade" public hearings; (2) that
the residents of the neighborhood | earned of the proposed project
t hrough t he newspaper and wote to HUD for “help;" (3)
plaintiffs’ received no “help” fromHUD or the City and were
forced to file the 1995 lawsuit; (4) that even though the
procedures used by defendants were “confused and confusing,” HUD
refused to directly respond to inquiries fromplaintiffs’
counsel ; (5) an additional public hearing was schedul ed w thout
expl anation; (6) the additional hearings were “a facade w thout
substance;” (7) the hearings were conducted by advocates for the
project; (8) the audience at the hearings were falsely told that
HUD woul d review the transcripts; (9) the results were announced
before the hearings were concluded, and, (10) thus the results
were a “done deal;” (11) other neighborhood neetings produced no
“meani ngful participation;” (12) the hearings could have no

i npact on the site selected by the devel oper; (13) the

adm ni strative record omts “inportant” exhibits; (14) the Gty
and the devel oper admtted that this is not a convention hotel,
despite wi despread belief that the City needs a conference hotel;
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As to HUD, plaintiffs claimthat by not correcting
these flaws, HUD did not properly reviewthe Cty s actions.
Plaintiffs also claimthat HUD was wi thout authority to approve
the project because, at the tine the revised request for a fifth
anmendnent was nade, the HUD regul ations authorizing the filing of
new UDAG applications had been deleted fromthe HUD regul ati ons
in effect.

The Gty responds that it fully conplied with all
notice and hearing requirenents. First, the Cty points out that
the requirenments under the UDAG regul ati ons and under the NEPA
framework are procedurally distinct and shoul d be anal yzed
separately. In connection with the NEPA mandat ed environnent al
review, the City contends that no public hearings are required in
connection with an environnmental review. Rather, the regul ations
only require that the agency afford the public an opportunity to
comment in witing on the City's finding. 24 CF.R 88 58.43,

58.45.% The City clains that, pursuant to these regul ations, it

(15) HUD “confirnmed” that the Gty was not in conpliance with the
[aw; (16) that the post-hearing chronology is the reverse of that
mandat ed by the statutory and regulatory franmework; and (17) the
regul ati ons governing significant amendnents to UDAG agreenents
were rescinded prior to the City’'s subnmission of its revised
request for anendnent.

2 The City argues that it, in fact, went beyond the
m ni num requi renents of the regul ations, and actually coded and
consi dered the concerns raised at the hearings in the
environnmental review process. (City AR 0731-0736, 16520-2389.)
The City also points out that new traffic anal yses were included
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publ i shed notice of its finding on August 22, 1996, and received
public comrents for a period of 30 days thereafter. (Fed. A R
64.)

In connection with HUD s UDAG regul ations, the Gty
poi nts out that public hearings were indeed held. 24 CF. R
8570. 424(a), (b). Moreover, according to the GCty, nothing in the
regul ations required themto respond in any particular way to
concerns raised at the hearings; nor was the City required to
have the proceedings of the hearing transcribed. In any event,
the City contends that a transcript of the hearings was provided
by plaintiffs to the Gty and was included in the ERR  See Cty
AR 0737-1477.

In response to plaintiffs' conplaint that the hearings
were held by a partial body, in this case, PIDC, an agency
controlled by the Gty, the Gty points out that this situation
is inherent in the UDAG process because, under the applicable
framework, the grant recipient is responsible for holding the
hearings. Plaintiffs point to no rule which prohibits the Cty
fromdesignating a city agency to conduct the required public
heari ngs.

The Gty disagrees that it did not follow the correct

sequence of procedures mandated by statute and regul ation

in the ERR as a result of public concern. (Cty A R 1547-1590.)
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governing the application, consideration, and granting of UDAG
anendnents, by conducting the hearings after the request for a
fifth anendnent had been submtted. The Gty notes that the
statute does not prescribe a particular sequence in which the
mandat ed events nust take place. Rather the Gty argues, that
what the regul ations provide, is for the City to certify to HUD
prior to the release of funds that all requirenents under the
UDAG regul ati ons, such as those requiring public hearings and an
environnental review, had been net, 24 C.F.R 8 570.458. The
City points out that all such requirenents were net in connection
with the CGty's nost recent anmendnent request, i.e., the February
1997 revised request for a fifth anmendnent, before the request
for the release of funds was made and that the sequence in which
they were net is not rel evant.

In turn, HUD responds that it properly reviewed the
City's conpliance with the statutory and regul atory requirenents
for public hearings and corments. Specifically, HUD points to
hearings held which were properly publicized, and well-attended.
Further, HUD identifies the FONSI and NO /RRCF that were
publ i shed, and points to the public comment invited and received.
Because all procedural requirenments were net, HUD argues all of
their duties were properly discharged.

The Court agrees that the Cty did not inproperly

deviate fromthe mandated procedure and that HUD s approval was
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proper. In the first place, the statutory and regul atory
framework dictates no particular sequence for the fulfillnment of
procedural obligations; nor do plaintiffs point to any prejudice
which resulted fromthe City's choice for the order in which the
various procedural requirenents were fulfilled. The claimthat
the sequence in which the Gty conplies with the various

requi renents under the regul ati ons caused plaintiffs the
opportunity to tinely conment at the various stages of the

regul atory process is belied by the record which shows that
plaintiffs conmented often, vigorously, and at all rel evant

poi nts during the approval process. Secondly, the Court finds
that the Cty's certification that public hearings were held,
that the inpact on |ocal residents was anal yzed, that such

anal ysis was nmade avail able to residents, that historic
properties which will be affected by the project were identified
and the effect on these properties was then taken into account,
and that the City agreed to conply with historic preservation
requirenments was correct. |In reaching this conclusion, the Court

notes the foll ow ng: ?

= The statute provides in pertinent part:

Applicants for assistance under this section shall --
(1) in the case of an application for a
grant under subsection (b)(2) of this
section, include docunentation of grant
eligibility in accordance with the standards
descri bed in that subsection;
(2) set forth the activities for which
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assi stance i s sought, including (A an
estimate of the costs and general |ocation of
the activities; (B) a summary of the public
and private resources which are expected to
be made avail able in connection with the
activities, including how the activities wll
t ake advantage of uni que opportunities to
attract private investnment; and (C) an

anal ysis of the econom c benefits which the
activities are expected to produce;

(3) contain a certification satisfactory
to the Secretary that the applicant, prior to
subm ssion of its application, (A has held
public hearings to obtain the views of
citizens, particularly residents of the area
in which the proposed activities are to be
carried out; (B) has analyzed the inpact of
t hese proposed activities on the residents,
particularly those of |ow and noderate
i nconme, of the residential neighborhood, and
on the nei ghborhood in which they are to be
carried out; and (C has nade avail able the
anal ysis described in clause (B) to any
i nterested person or organi zati on residing or
| ocated in the nei ghborhood in which the
proposed activities are to be carried out;
and

(4) contain a certification satisfactory
to the Secretary that the applicant, prior to
subm ssion of its application, (A has
identified all properties, if any, which are
i ncl uded on the National Register of Hi storic
Pl aces and which, as determ ned by the
applicant, wll be affected by the project
for which the application is made; (B) has
identified all other properties, if any,
which will be affected by such project and
whi ch, as determ ned by the applicant, may
nmeet the criteria established by the
Secretary of the Interior for inclusion on
such Register, together with docunentation
relating to the inclusion of such properties
on the Register; (C has determned the
effect, as determ ned by the applicant, of
the project on the properties identified
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1)

2)

3)

4)

5)

6)

7)

8)

9)
10)

Citizen participation hearings pursuant to 24 CF. R 8§
570.454(a) were held on August 6, 1996, (Cty AR
1650- 1996), and nei ghbor hood i npact heari ngs pursuant
to 24 CF.R 8 570.454(b) were held on August 15, 1996,
(CGty AR 1997-2389; Fed AR 52)), see supra at p. 6
T 13;

A FONSI and NO /RROF were published in The

Phi | adel phia Inquirer pursuant to 24 C.F.R 88§

58.43, 58.70 on August 22, 1996, (Fed. A R

64), see supra at p. 6 § 16;

Public comments on FONSI notice and NO /RRCF were
accepted and considered pursuant to 24 CF. R 8§
58.45 from August 22, 1996 to Septenber 26, 1996,
(CGty AR 0173-0475); see supra at p. 6 T 16;

The second FONSI notice and NO /RROF were published
in The Philadel phia Inquirer pursuant to 24 C F. R

88 58.43, 58.70 on Decenber 21, 1996, (Cty A R
2542); see supra p. 7 T 18;

Comrents to that notice were accepted and consi dered
from Decenber 21, 1996 to January 21, 1997, (Cty

A. R 2409-2541); 24 C. F.R § 58.45.

The City submitted to HUD a RROF and Envi ronnent al
Certification pursuant to 24 CF.R 8 58.71 on
January 22, 1997, (Cty A R 2589-2590); see supra
at p. 7 9 19;

The City submitted to HUD a request for a fifth
anmendnment pursuant (the "revised request"”) to 24
C.F.R 8 570.463 on February 21, 1997, (Fed. A R
75-76) ;

HUD approved the revised request pursuant to 24
C.F.R 8 570.463 by letter dated June 11, 1997,

(CGty AR 2618); see supra at p. 7 at § 20.

HUD approved the RROF by letter dated August 14,
1997. (City A R 2618); see supra at p. 8 T 24; and
HUD and the Cty executed an anended UDAG Agr eenent
pursuant to 24 C.F.R 570.461 on Septenber 22, 1997
and Cctober 14, 1997 respectively, (Fed. AR 93);

pursuant to clauses (A) and (B); and (D)
will conply with the requirenents of section
5320 of this title.

42 U.S.C. § 5318(c).
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see supra at p. 8 Y 25.
Because the City's actions satisfy the requirenents of the
statute and regul ations, there were no procedural defects.
Therefore, the Court concludes that the approval by HUD of the
revised request for a fifth anendnent was proper.

Lastly, plaintiffs argue that because at the tine the
revised request for a fifth amendnent was submtted by the Gty
to HUD, the UDAG regul ations covering the criteria for approval
of UDAG grants had been deleted fromthe HUD regul ati ons, HUD was
W t hout authority to approve this revised request. HUD replies
that the deletion of the regulations was intended to streanline
HUD s regul atory process in response to the Congressi onal
determnation to elimnate funding for new UDAG grants, but that
under the new regul ati ons, HUD provided for the approval of
anmendnents to previously approved projects.

The Court agrees with HUD. At the tinme that the UDAG
regul ations were deleted in 1996, HUD al so enacted new
regul ati ons, 61 Fed. Reg. 11474 (1996) (effective Apr. 19, 1996).
The new regul ati ons aut hori zed the approval of anmendnents to
previ ously approved UDAG grants for new or substantially altered
activities provided that the activities included in the
anmendnents "neet the criteria for selection applicable at the

time of receipt of the program anmendnent,” 24 C.F.R § 570.463
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(effective Apr. 19, 1996). In other words, rather than restating
in the new regulations the criteria for approval of amendnments in
effect at the tinme the initial grant application was approved and
whi ch were contained in the del eted regul ati ons, the new

regul ations incorporate the criteria set forth in the deleted
regul ations by reference. The effect is to require that any
anendnents to a previously approved project submtted under the
current regul ations nust, nevertheless, be in conformty with the
criteria spelled out in the deleted regulations. Therefore, the
Court concludes that the HUD UDAG regul ations in place at the
time the revised request for the fifth amendnent was approved
provided HUD with the authority to approve the revised request.

B. Envi ronnent al Revi ew

Plaintiffs also conplain that the preparation of the EA
and the decision to issue a FONSI and thus not prepare an EI S
were arbitrary, capricious, abuses of discretion, and otherw se
not in accordance with law. Specifically, plaintiffs conplain
that: 1) the Gty failed to asses the "cunul ative inpacts” of the
proposed project in the context of various plans in which the
City contends the project is an integral part; (2) the Cty

failed to consider "mtigating factors,"” such as alternative
sites for the project; and (3) the public controversy surroundi ng

the project demands that an EI'S be prepared.
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1. Cunul ati ve inpact or project aggregation anal ysis

Plaintiffs claimthat the City failed to take other
near by projects into account to determ ne whether the cunul ative
i npact of those projects would require the conpilation of an EI'S
as required by, inter alia, 24 CF.R § 58.32. Plaintiffs argue
that while the Cty, in the ERR has taken the position that the
project is part and parcel of other larger plan or plans, ® it
conducted the review as if the project is unrelated to any ot her
plans. Either way, plaintiffs contend, the reviewis flawed.

The City responds that for the purposes of the
applicable regulations, the relevant project is only the proposed
hotel and garage wth no other activities integrally related to
the hotel and garage. Further, the Gty argues, no other
potential projects were sufficiently concrete to nandate their
inclusion in the EA

Under the "project aggregation” requirenents of HUD
regul ations, the Gty was required to "group together and
evaluate as a single project all individual activities which are
related on either a geographical or functional basis, or are
| ogi cal parts of a conposite of contenplated actions.”" 24 C F. R

8 58.32. For the purposes of the HUD regul ations, a "project"” is

23 Specifically, plaintiffs point to references in the ERR
to "The Conprehensive Use Plan,” "The Plan for Center GCty," "The
Penn' s Landi ng Master Pl an," The Penn's Landi ng Devel opnment Pl an,"
"The Central Riverfront District Plan,” and "The Ri ver Wal k Pl an. "
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"an activity, or group of integrally related activities, designed
by the recipient to acconplish, in whole or in part, a specific
objective." 24 C.F.R 58.2(4).

At issue is whether other plans for the Penn's Landi ng
area were sufficiently related to the project such that a
curmul ative inpact analysis was required. Sone courts have
articulated this "rel atedness" test as whether the actions in
guestion were "so interdependent that it would be unw se or

irrational to conplete one without the other." Park County

Resource Council, Inc. v. United States Dep't of Agric., 817 F.2d

609, 623 (10th G r. 1987) (quoting Webb v. Gorsuch, 699 F.2d 157,

161 (4th CGr. 1983), overruled on other grounds, Village of Los

Ranchos de Al buquerque v. Marsh, 956 F.2d 970 (10th Gr. 1992);

Airport Neighbors Alliance, Inc. v. United States, 90 F. 3d 426,

430 (10th Cir. 1996) (quoting Park County, 817 F.2d at 623); *

Sierra Cub v. Froehlke, 534 F.2d 1289, 1297-98 (8th Cr. 1976);

Trout Unlimted v. Morton, 509 F.2d 1276, 1285 (9th Cr. 1974).

O her courts have | ooked for an "inextricabl e nexus" between the

24 In Airport Neighbors Alliance, the Tenth Crcuit,
concl uded that although a proposed new airport runway m ght be
"l inked" to other conponents of the Master Plan for the airport,
"the Gty could sever this |link by deciding to abandon the Master
Pl an wit hout destroying the proposed action's functionality."”
Airport Neighbors Alliance, 90 F.3d at 431. Thus, the court held
that the agency appropriately did not performan analysis of the
curmul ative inpacts of the runway and the other conponents of the
Master Plan. 1d.
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proj ect at issue and other projects. Save the Yaak Comm V.

Bl ock, 840 F.2d 714, 720-21 (9th Cr. 1988). The Court concl udes

that under either fornulation the Gty appropriately concl uded

that the rel evant project was the proposed hotel and garage.
First, the Court notes that the evidence does not

suggest that the Gty could not sever any connection between the

hotel and ot her projects w thout "destroying the proposed

action's functionality.” See Airport Neighbors Aliance, 90 F.3d

at 431. Second, plaintiffs do not point to any evidence in the
adm ni strative record that realization of the future plans was,
i ndeed, expected to materialize. NEPA only requires

consi deration of the cunul ative inpact of "proposed,” and not

nmerely "contenpl ated” future actions. Kleppe v. Sierra Cub, 427

U S. 390, 410 n.10 (1976); 42 U.S.C. § 4332(c). \ere "future
devel opnment is unlikely or difficult to anticipate” there is no

need to study cunul ative inpacts. United States v. 27.09 Acres

of Land, 760 F. Supp. 345, 351 (S.D. N. Y. 1991). Thus, the Court
concl udes that based on the record, the Gty was not required to
conduct a cunul ative inpact analysis as part of the EA

2. Mtigating factors anal ysis

In addition to the "cunul ative inpact" or "project
aggregation" analyses, the regulations also require that agencies

explore "mtigating factors" or alternatives to the proposed
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action. 40 C.F.R § 1508.9 (b).?* The type of alternatives the
regul ati ons envi sion include:

(a) Avoiding the inpact altogether by not taking
certain actions or parts of an action.

(b) Mnimzing inmpacts by limting the degree or
magni t ude of the action and its inplenentation.

(c) Rectifying the inpact by repairing, rehabilitating, or
restoring the affected environnent.

(d) Reducing or elimnating the inpact over tinme by
preservation and mai nt enance operations during the life
of the action.

(e) Conpensating for the inpact by replacing or providing
substitute resources or environnents.

40 C.F.R § 1508. 20.

Plaintiffs conplain that the consideration of
alternatives given by the Cty was "internally inconsistent."”
Specifically, plaintiffs argue that the City's reasoning for
rejecting plaintiffs' and other critics' proposed alternative
site is directly contradictory to the GCty's proposed "Wl cone
Part nershi p?® Plan" for Penn's Landing. In this regard,
plaintiffs point to the following: 1) while the Gty did not

agree with plaintiffs and other critics of the proposed project

» The regul ation provides that an EA

Shall include brief discussions of the need for the
proposal, of alternatives as required by section
102(2)(E), of the environnental inpacts of the proposed
action and alternatives, and a listing of agencies and
persons consul t ed.
40 C.F.R § 1508.9(hb).
% The Welcone Partnership is a real estate devel oper who
was selected to develop a plan for Penn's Landing prior to the
fifth anmendnment request.
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that the location at the foot of Market Street rather than at
Penn's Landing was nore appropriate, the Cty provided in the
"Wel cone Partnership Plan" for a high rise office tower, simlar
to the proposed hotel, at the foot of Market Street; 2) while the
reason the City rejected plaintiffs' and other critics' proposed
alternative site was that the existing infrastructure in the
hi storic areas could not support the project in that |ocation
because of proximty to the historical area, the same criticism
applies to the Penn's Landing location; 3) the Cty nade
statenents that although a portion of Penn's Landing could be
used for an entertai nnent conplex, there is, in fact, no interest
for such a developnent. Plaintiffs refer to these devel opnents
as exanples of the City's "spin doctoring," which, they arqgue,
anounts to arbitrariness and caprice.

The City responds by pointing to the alternatives
anal ysis section of the environnental review record, (Cty AR
1504), which the Cty contends actually reveals a thorough
inquiry. The City further argues that, as a matter of law, the
City's review was sufficient, because a responsi bl e agency is not
required to consider all possible alternatives in conpiling an
EA.

The Court agrees that the GCty's review was
satisfactory. First, the Court recognizes that there are bounds

to the alternatives analysis required by the regulations for the
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preparation of an EA. In this case, the Cty in nmaking its
finding of no significant inpact, determ ned that an EI' S was not
required. Wiile an EIS would require the City to performa
rigorous alternatives analysis, an EA woul d not. See M.

Lookout--M . Nebo Property Protection Ass'n v. Federal Energy

Requl atory Commin, 143 F.3d 165, 171 (4th Gr. 1998). Rather,

under the CEQ regulations, the Cty was required to "include

bri ef discussions of the need for the proposal, of alternatives
as required by section 102(2)(E), of the environnental inpacts of
t he proposed action and alternatives, and a listing of agencies
and persons consulted.” 40 C.F.R 8§ 1508.9(b). 1d. As the
Eighth Crcuit recognized:

an EA is supposed to be 'a concise public docunent.’
40 CF.R 1508.9(a). It is supposed to '[b]riefly
provide sufficient evidence and anal ysis for
determ ni ng whether to prepare an environnental inpact
statenent or a finding of no significant inpact.' 40
C.F.R S 1508.9(a)(1). An EA cannot be both concise
and brief and provide detail ed answers for every
guesti on.

Sierra Cub v. United States Forest Serv., 46 F.3d 835, 840 (8th

Cir. 1995). %

2 Even if the Cty had found that the project would have

a significant inpact on the environnent, and thus had to produce
an EI'S, the Gty would not be required to canvass every possible
alternative. See, e.qg., Vernont Yankee Nucl ear Power Corp. V.
Nat ural Resources Defense Council, Inc., 435 U S. 519, 551 (1978)
("Common sense al so teaches us that the 'detail ed statenent of

al ternatives' cannot be found wanting sinply because the agency
failed to include every alternative device and thought

concei vable by the mind of nman. Tine and resources are sinply
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The Court's task is to review the record before the
agency at the time of the decision to determ ne that all rel evant
factors were considered. The Court concludes in this case that
they were, and, accordingly, will decline plaintiffs' invitation
to substitute its judgnent for that of the agency.

3. Publi ¢ controversy

Finally, plaintiffs argue that "public outcry alone in
this case demands preparation of an EIS." (Pls." Mem at 68.)
The Court disagrees. Evidence of public controversy is a factor

whi ch an agency shoul d consi der when deci di ng whether to prepare

an EIS. 40 CF. R 8 1508.27(b)(4). Northwestern Environnenta

Def ense Ctr. v. Bonneville Power Adm nistration, 117 F.3d 1520,

1535 (9th Cr. 1997); Friends of the Orprmanoosuc v. Feder al

Energy Requlatory Commin, 968 F.2d 1549, 1556-57 (2d. Cir. 1992)

However, it is not the sole factor the agency nust consider, 40
C.F.R 8 1508.27(b). Moreover, there is no statutory nmandate

t hat one factor should be given nore weight than any other.

Friends of the Owpmanoosuc, 968 F.2d at 1556-57 (citing River

too limted to hold that an inpact statenent fails because the
agency failed to ferret out every possible alternative,

regardl ess of how uncomon or unknown that alternative nmay have
been at the tine the project was approved."). See also Commttee

to Preserve Booner Lake Park v. Departnent of Transp., 4 F.3d
1543, 1551 (10th Cr. 1993); Fayetteville Area Chanber of
Conmerce v. Vol pe, 515 F. 2d 1021, 1027 (4th GCr. 1975) (all
applying to the conpilation of the nore detailed EI'S, rather than
the EA).
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Road Alliance v. Corps of Engineers of US. Arny, 764 F.2d 445,

449 (7th Gr. 1985)).

The adm nistrative record discloses that at public
hearings and during the public comment period, the Cty received
comrents and objections fromcitizens. (Cty A R 0173-0475,
0731-1477, 2411-2541.) The comments generated at the hearing
were coded and anal yzed by the Gty. (Gty AR 0731-0736, 1650-
2389.) In fact, the Gty responded individually in witing to a
nunber of the objections raised by plaintiffs' counsel (prior to
the initiation of this lawsuit). (Cty A R 0476-0730.)

Further, studies were perforned by the Gty in response to
concerns raised by the public. (See, e.q., Cty AR 0731-0736;
1547-1590.) That plaintiffs disagree with the Gty's substantive
j udgnent, does not conpel the Court to find fault with the Cty's

cal cul us of decisionmaking. Overton Park, 401 U S. at 416.

Furt her, because the Court concludes that the Gty conplied wth
t he proper procedure, plaintiffs clains that HUD failed to
correct flaws in the Gty's environnental review nust be

di sm ssed as wel |.

C. Hi storical Revi ew

Plaintiffs assert a direct claimagainst HUD under the
Nati onal Hi storic Preservation Act, 16 U S. C. 8§ 470f, for: (1)
failing to “take into account the effect of the undertaking on

any district, site, building, structure, or object that is

40



included in or eligible for inclusion in the National Register”
or (2) failing to “afford the Advisory Council on Historic
Preservati on established under part B of this subchapter a
reasonabl e opportunity to comment with regard to such
undertaking.” (Pls.” Mem at 71 (quoting 16 U. S.C. § 470f)).
Plaintiff s argue that the admnistrative record offers no
evi dence of HUD s conpliance with these “mandatory acts,” and
requests that the Court “conpel” HUD to conply. 1d.?®

HUD responds that it properly del egated al
responsibility for environnental and historical reviewto the
City. Therefore, conpliance with the substantive provisions of
the relevant statutes and regulations rests on the City rather
than HUD. The Court agrees that HUD properly del egated the
historic review responsibilities under NHPA to the Cty pursuant
to HCDA, 42 U S.C. 8 5304(h). Therefore, as the designated
agency official, the Cty was responsi ble for NEPA and NHPA
substantive review. See P.L. 96-153, 8§ 103(g), Dec. 21, 1979,

93 Stat 1101 (anending 42 U.S.C. §5304). * See, e.q., Landrieu,

28 Plaintiffs further clai mattorneys fees under NHPA. See
16 U. S.C. 470w 4. Because the Court concludes that HUD did not
vi ol ate NHPA, the Court does not reach that issue.

29 Thi s HCDA provision was anended to permt the Secretary
to delegate responsibilities other than those inposed by NEPA:

In order to assure that the policies [ NEPA] and ot her

provi sions of |aw which further the purposes of such

Act (as specified in regulations issued by the

Secretary) are nost effectively inplenented in
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496 F. Supp. at 739. Congress has considered the appropriateness
of the del egation of such responsibilities, and decided that the
Secretary may del egate historic review responsibility to the
grantee. Therefore, under the statutory schene, while HUD is
responsi ble for the Gty's procedural conpliance, the Cty,
rather than HUD, is responsible for perform ng the proper
substantive historic review.

The City, in turn, responds that it, in fact, conplied
with the applicable statutory and regul atory franeworks,

established by 16 U S.C. 8§ 470f, 36 CF. R part 801, and 24

connection with the expenditure of funds under this
chapter, and to assure to the public undi m ni shed
protection of the environnment, the Secretary, in lieu
of the environnental protection procedures otherw se
applicable, may under regul ations provide for the
rel ease of funds for particular projects to recipients
of assistance under this chapter who assune all of the
responsi bilities for environnmental review,
deci si onnmaki ng, and action pursuant to such Act, and
such ot her provisions of |law as the regul ati ons of the
Secretary specify, that would apply to the Secretary
were he to undertake such projects as Federal projects.
The Secretary shall issue regulations to carry out this
subsection only after consultation with the Council on
Environnmental Quality.

42 U.S.C. 8 5304(g)(1). The conmmttee report explains the

amendnment :
The conferees are aware that there has been sone
confusi on over whether the Secretary has the authority
to del egate such authority with regard to acts ot her
than [ NEPA]. Specifically, the conferees wi sh to make
clear that del egation can also be nade with regard to
[NHPA] . . . as well as other acts which further the
pur poses of the NEPA

Conf. Rep. No. 86-706, 96th Cong., 1st Sess. 45 (1979) (cited by

Landri eu, 496 F. Supp. at 739).

42



C.F.R part 58. The City clains that the environnental review
record shows that after a thorough analysis of the effect of the
project on cultural resources included, or eligible for
inclusion, in the National Register of Historic Places, the Gty
Hi storical Conm ssion concluded that the Project would have "no
effect on the Ad Gty National Historic District, the U S.S.
A ynpia or the U S.S. Becuna, cultural resources entered on the
Nati onal Register of H storic Places,"” (Gty A R 0047-0078), nor
would it inpact on sites eligible for inclusion in the National
Register, (id.). The Cty further argues that the entity
designated as the state historical preservation office for the
pur poses of NHPA, 16 U.S.C. 8 470a, the Pennsylvania H storical
and Museum Conmm ssion, Bureau for Historic Preservation,
concurred in the Gty's conclusion of "no effect” on historical
or archaeol ogical resources. (Cty AR 0046.) According to the
regul ations, the Gty argues, no additional review by the
Advi sory Council on Historic Preservation ("Advisory Council")
was necessary. Further, according to the GCty, because of the
finding of "no effect,” no special public neeting was required,
36 CF.R 8 801.4(c), other than the public neetings required,
and held by the Gty pursuant to 24 C.F.R part 570, 36 CF.R
8§801.8. The Court agrees.

Title 36 CF.R part 801 provides the regulatory

framewor k which i nplenents the NHPA requirenents in an
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"expedi ted" fashion for UDAGs. 36 CF.R § 801.1(a). According
to the regulations, the City as the grant applicant, rather than
HUD, had the responsibility of determ ning whether the proposed
project will have an effect on historical or archaeol ogi ca

sites. 31 CF.R 8 801.2(b). The regulations mandate that the
grant applicant nmust consult with the state historic preservation
office in making this determnation. 36 C.F.R § 801.7(a)(iv).
This was carried out by the CGty. No additional review by the
Advi sory Council is necessary once the Cty, in consultation with
the state historic preservation office, determ ned that the

proj ect woul d have no effect on properties included or eligible
to be included on the National Register. 36 CF.R 8§
801.3(c)(2)(i).

In short, the record shows that the Cty engaged in the
analysis dictated by the regulations in consultation with the
state historic preservation office, and in making the
determ nation of "no effect.” (City A R 0046-0078.) Therefore,
36 CF.R 8 801.3(c)(2)(i) was satisfied, and no review was
required by the Advisory Council, nor were any special public
nmeeti ngs necessary. Because the Court concludes that the Gty's
hi storic review conported with the statutory and regul atory
schenme, HUD s procedural oversight role is not inplicated.
Plaintiffs clainms under NHPA, therefore, nust fail.

D. Validity of the Gty and HUD s Procedures and
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Requl ati ons

Plaintiffs contend that HUD s regul ations were invalid
to the extent that they prevented plaintiffs fromraising
objections to the City's procedures. |If so, plaintiffs argue,
the provisions of the relevant statutes and regul ati ons deni ed
t hem procedural due process. *°

HUD argues, and the Court agrees, that the record well -
establishes that plaintiffs had many opportunities to raise
obj ections.* The record also reflects that those objections
were consi dered and were nmade part of the ERR  ( See, e.qg., Fed.
A.R 32-35, 37, 39-42, 46-51, 55, 59-62, 64-66, 69, 70, 72, 74,
78, 80, 82, 83-88.) Plaintiffs' argunents, in essence, express
frustration at their inability to convince HUD to intervene in
the review process on their behalf. HUD, however, is not
accorded such a nedi ate rol e because under the rel evant
framework, the responsibility for environnental reviewis
del egated by HUD to the Cty. As a function of this delegation

of responsibility, the Gty not HUD, becane responsible for the

30

See Conplaint 91 54, 655. However, plaintiffs do not
rai se these contentions fully in their nmenorandum in support of
their notion for summary judgnent.

31 HUD al so points to its regul ations that provide
opportunities to file objections to a request for rel ease of
funds ("RROF"). See, 24 CF.R 88 58.73 (objections to rel ease
of funds), .74 (time for objecting), .75 (perm ssible bases for
obj ections), .76 (procedure for objections).

45



substantive conpliance with the rel evant statutes and
regul ati ons, and al so for responding to objections fromthe
public. See 24 CF.R § 58.77 (b).%* In other words, under the
environnental delegation to the City permtted by the

regul ations, it becanme the City's role to consider the objections
on behal f of HUD. Further, when HUD pronul gated the
environnmental review del egation rules, HUD provided the required
noti ce and comment procedure that is part of the due process
required for the pronul gation of regulations. See Proposed Rul e,
60 Fed. Reg. 49,466 (1995) (proposed Sep. 25, 1995); Final Rule,
61 Fed. Reg. 19,120 (1996) (effective May 39, 1996). Upon review
of the record and the applicable statutes and regul ati ons, the
Court concludes that in the course of the Gty's environnenta

review, plaintiffs were afforded the procedural protections due

32 The regul ati on provides:

(b) Public and agency redress. Persons and agencies
seeking redress in relation to environnmental reviews
covered by an approved certification shall deal with
the responsible entity and not with HUD. It is HUD s
policy to refer all inquiries and conplaints to the
responsi ble entity and its Certifying Oficer.
Simlarly, the State (where applicable) may direct
persons and agencies seeking redress in relation to
environnental reviews covered by an approved
certification to deal with the responsible entity, and
not the State, and may refer inquiries and conpl aints
to the responsible entity and its Certifying Oficer.
Renmedi es for nonconpliance are set forth in program
regul ati ons.

24 CF.R 8 58.77.
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to them

| V.  CONCLUSI ON

Through abl e counsel, plaintiffs have carefully conbed
the labyrinthian statutory and adm ni strative franmework
undergirding the Gty and HUD s decisions in this case, for
evi dence of non-conpliance, or, worse yet, for bad faith by
public officials. After a thorough review, the Court finds that
the Gty and HUD have conplied with the applicable statutes and
regul ations and that the clains of bad faith do not have nerit.

Wil e sounding in the | anguage of "procedure," at
bottom plaintiffs' grievances denote dissatisfaction with the
subst antive outcone of the decisions nade by the City through its
el ected officials and with HUD s acqui escence in those deci sions.
Stripped to its essence, plaintiffs' conplaint is addressed to
the wi sdom and not the cal cul us of decisionnmaki ng of these
officials. Basic notions of federalismand separation of powers,
however, counsel federal courts against altering the results of
the calculus fornmed by federal and | ocal officials on the basis
of the Court's disagreenent with the nerit of the decision.
While plaintiffs have offered insightful criticismand suggested
alternatives for the site of the project, in the final analysis,

the Court does not sit as a zoning board of appeals enpowered to
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adj udicate the nerits of |local I[and use disputes.

Plaintiffs have expressed their grievances often,
loudly, and clearly to the decisionmakers. The deci si onmakers
have heard the conpl aints but have chosen a path different from
that urged by plaintiffs. |If they are dissatisfied with the
deci sions nade by their elected officials in this case, their
redress lies in the political process, at the ballot box, and not
with the federal court.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SOCI ETY H LL TONERS OMNERS : CIVIL ACTI ON
ASS' N, ROBERT D. GREENBAUM ; NO. 97-4778
ZOE COULSON, JOHN Q LAWSON, :
JEREMY Sl ECEL,
PENELOPE BATCHELER,
GRAY SM TH, and
ROXANNE GALEQTA,

Plaintiffs,

V.
EDWARD G RENDELL, Mayor of
the Gty of Phil adel phi a,
CI TY OF PH LADELPHI A, ANDREW
M CUOMD, Secretary of the
United States Dep't of Hous.
and Urban Dev., and UN TED
STATES DEP' T OF HOUS. AND
URBAN DEV. ,

Def endant s.

ORDER

AND NOW this 16th day of Septenber, 1998, upon
consideration of the City's notion to dismss (doc. no. 12, 13),
plaintiffs' response (doc. no. 15), the Gty's reply (doc. no.
18), HUD s reply (doc. no. 17), HUD s notion for sunmary judgnent
(doc. no. 34), the CGty's notion for sunmary judgnent (doc. no.
35), plaintiffs' nmotion for summary judgnent (doc. nos. 36, 37)
HUD s response to plaintiffs' notion (doc. no. 39), the Cty's
response to plaintiffs' notion (doc. no. 40),and plaintiffs'
reply (doc. no. 41), it is hereby ORDERED that:

1. Plaintiffs' notion for summary judgnent (doc. no.
36) i s DEN ED;

2. Def endants' notions for summary judgnent (doc.



nos. 34, 35) is GRANTED

3. The City's notion to dismss (doc. nos. 12, 13) is
DENI ED AS MOOT; and

4, Judgnent is ENTERED in favor of defendants and

agai nst plaintiffs.

AND I T IS SO ORDERED.

EDUARDO C. ROBRENO, J.



