IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VERNELL L. SEBRELL : ClVIL ACTI ON
V.

KENNETH S. APFEL, Conmi ssioner :

of Social Security, et al. : NO. 98-516

ORDER—MEMORANDUM

AND NOW this 9th day of Septenber, 1998 the notion of
def endant Kenneth S. Apfel, Conm ssioner of Social Security, to

dismss, Fed. R CGv. P. 12(b)(1),* (6),? is granted.

! “When subject matter jurisdiction is challenged under

Rule 12(b) (1), the plaintiff nust bear the burden of persuasion.”
Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1409 (3d
Cir.), cert. denied, 501 U. S 1222, 111 S. . 2839, 115 L. Ed.2d
1007 (1991). CQur Court of Appeals has stated:

[When there is a factual question about
whet her a court has jurisdiction, the trial
court may exam ne facts outside the pleadings
and thus the trial court nay proceed as it
never could under [Rule] 12(b)(6) or [Rule]
56. Because at issue in a factual 12(b)(1)

notionis the trial court’s jurisdiction —its
very power to hear the case. . . . [No
presunptive t rut hf ul ness attaches to

plaintiff’ s allegations, and the exi stence of
di sputed material facts will not preclude the
trial court from evaluating for itself the
merits of jurisdictional clains.

Robi nson v. Dalton, 107 F.3d 1018, 1021 (3d Cir. 1997) (internal
guot ations and citations omtted).

2 Under Rule 12(b)(6), the allegations of the conplaint
are accepted as true, all reasonable inferences are drawn in the
(continued...)



On February 6, 1998, pro se plaintiff Vernell L. Sebrel
filed this action for suppl enmental security incone under Title XV
of the Social Security Act, 42 U S C 88 1381 et seq. (1994),
agai nst the Conmm ssioner and ei ght nanagers and enpl oyees of the
Social Security Admnistration. According to the conplaint,
defendants inproperly refused to (1) pay plaintiff’s suppl enmenta
security income, 11 1, 3; or (2) send or acknow edge receipt of
information pertinent to her claim 1 2, 4, 5, 9. Defendants al so
allegedly (3) gave her false information, § 3; (4) fabricated
i nformation about her claim 9§ 6; (5) treated her rudely, T 7-8;
and (6) inproperly cal cul ated her benefits, 7 10.° Jurisdictionis
under the Social Security Act, 42 U S.C. 88 405(g), 1383(c)(3)
(1994).

The notion asserts that (1) subject nmatter jurisdiction
does not exi st because plaintiff has not exhausted adm nistrative

remedi es, notion, at 4; and (2) the nmanagers and enpl oyees of the

2(...continued)

I ight nost favorable tothe plaintiff, and dism ssal is appropriate
only if it appears that plaintiff could prove no set of facts that
woul d entitle her torelief. Winer v. Quaker Gats Co., 129 F. 3d
310, 315 (3d Cr. 1997).

® 1t appears fromthe conplaint and the response to the
nmotion that, on April 4, 1997, an adm nistrative | aw judge found
that plaintiff was eligible for disability insurance benefits as
wel | as suppl enental security inconme as of July 15, 1994, but that
she was subsequently determ ned to be ineligible for supplenental
security inconme after defendant discovered that plaintiff owned
property in Suffolk, Virginiathat she had not previously reported,
compl. T 5; response, at 8 Plaintiff denies that she owns the
property in question, conpl. 919 4, 10.
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Social Security Admi nistration are not proper defendants,

11.

id. at

1. Subj ect matter jurisdiction —Under Title XVI of the

Social Security Act, plaintiff may obtain judicial review of the

42 U. S. C

42 U. S. C

Commi ssioner’s determnation of supplenental security incone
eligibility only if such determnation is a “final decision”:
Any individual, after any final decision of
t he Commi ssi oner of Social Security made after
a hearing to which he was a party,
irrespective of the anount in controversy, may
obtain a review of such decision by a civi
action commenced within sixty days after the
mailing to himof notice of such decision or
within such further tinme as the Comm ssioner
of Social Security may allow. . . . The court
shal |l have power to enter, upon the pleadings
and transcript of the record, a judgnent
af firmng, nodi f yi ng, or reversing the
decision of the Comm ssioner of Socia
Security, with or without remandi ng the cause
for a rehearing.
§ 405(g) (1994).* Section 405(h) states:
No findings of fact or decision of the
Commi ssioner of Social Security shall be
reviewed by any person, tribunal, or
gover nnent agency except as herein provided.
No action against the United States, the
Comm ssioner of Social Security, or any
of ficer or enployee thereof shall be brought
under section 1331 or 1346 of Title 28 to
recover on any claim arising under this
subchapt er.
8 405(h) (1994).
* Title 42 US.C. § 1383(c)(3) states that final

determ nations under Title XVI of the Social Security Act are
subject to judicial review as provided in Title Il of the Act —

§ 405(Q).



Federal regulations define a four-step admnistrative
process cul minating in the Conmi ssioner’s final decision.®> See 20
C.F.R 8 416.1400(a) (1998). First, an initial determnation is
made as to a claimant’s eligibility. See 8§ 416.1402(a). Second,
a cl ai mant may request reconsideration. See 8 416.1407. Third, a
cl ai mant may request a hearing before an adm ni strative | aw j udge.
See § 416. 1429. Fourth, a claimnt may request review of the
hearing decision —or of the dism ssal of a hearing request —by
t he Appeal s Council. See § 416. 1467. Each step has a 60-day
appeal period. See 88 416.1409, 416. 1433(b), and 416. 1468(a). The
Appeal s Council decision —or its refusal to review the hearing
deci sion —constitutes the “final decision” of the Conm ssioner.
8 416. 1400(a)(5). Aclaimant may file suit in federal court within
60 days of notice of the Appeals Council’s action. See § 416. 1481.
The failure to exhaust these adm nistrative renedi es precludes

subject matter jurisdiction. See Fitzgeraldv. Apfel, C A No. 97-

1605, 1998 W. 294016, at *2 (3d Cir. Mar. 13, 1998).
Here, it appears that after receiving notice of a
determnation as to her ineligibility for supplenental security

inconme, plaintiff filed this action rather than requesting

> Wiere the parties agree that the dispute is linmted to
constitutional questions —a situation not applicable here —an
expedi ted appeals process is available. See 20 C.F. R § 416. 1424
(1998).



reconsi deration under 20 C.F. R § 416.407.° The conpl ai nt nust be

di sm ssed, therefore, for lack of subject matter jurisdiction.

Accordingly, this action is disnissed. ’

Edmund V. Ludw g, J.

® As defendant’s notion correctly notes, the conpl aint
contains no “short and plain statenent of the grounds upon which
the court’s jurisdiction depends,” as required by Fed. R Cv. P.
8(a)(1l). Defendant’s notion, at 1 n.2.

"Following the filing of defendant’s notion, the parties
were given until Septenber 4, 1998 to resolve their dispute. By
fax dat ed Sept enber 3, 1998 def endant’s counsel advi sed that he had
offered plaintiff the opportunity “to continue her claimat the
reconsi deration |evel,” but that she had not accepted the offer.
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