IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRUSTEES OF THE | NTERNATI ONAL : CIVIL ACTI ON
BROTHERHOOD COF ELECTRI CAL :
WORKERS LOCAL 98 PENSI ON PLAN,
V.
AETNA CASUALTY & SURETY COVPANY,

V.

LAURANCE E. BACCI NI, ESQ ; NO. 97- 7407

MEMORANDUM

WALDMAN, J. Septenber 11, 1998

|. Introduction

Presently before the court is third-party defendant
Laurance Baccini’s Mdtion to Dismiss the Third-party Conpl ai nt
pursuant to Fed. R CGv. P. 12(b)(6).

The Trustees of the International Brotherhood of
El ectrical Wrkers Local 98 Pension Plan reached a settl enment
with the United States Departnment of Labor which term nated
litigation that spanned seven years. The Labor Departnent had
charged that the Plan’s Trustees then serving had violated their
fiduciary duties under ERI SA. Defendant Aetna, which insured the
Plan and its Trustees, was required to pay $140,000 in connection
with that settlenent.

The Plan’s current Trustees then filed this suit
against Aetna claimng that it breached its contractua

obligation to defend the Trustees in the prior litigation. The



Trustees also all ege that Aetna provided themw th i nexperienced
counsel who were not capable of representing the Trustees
adequately. The Trustees all ege that counsel provided by Aetna
“did not seek to represent the fornmer trustees’ interests, but
rat her sought solely to advance the interests of its true client,
Aetna, to the detrinment of the former trustees.” The Trustees
allege that as a result, they were forced to spend hundreds of
t housands of dollars to secure representation fromtheir own
attorney, third-party defendant Laurance Baccini.

The Trustees al so assert cl ains agai nst Aetna for
guantum neruit recovery and bad-faith under 42 Pa. C.S. A § 8371.

Aetna filed a third-party conpl ai nt agai nst M. Baccini
seeking indemity or contribution and danages for tortious
interference with contractual relations. Aetna alleges that to
the extent the firmit engaged did not participate effectively in
the prior litigation, it was because M. Baccini prevented it
fromdoing so. Aetna alleges that on nultiple occasions it
informed M. Baccini that it had engaged another firmto
represent the Trustees and would not pay for M. Baccini’s
services. Aetna alleges that M. Baccini neverthel ess
“interfered wth, hindered and i npeded” that firms ability to

represent the Trustees.



1. Legal Standard

The purpose of a Rule 12(b)(6) notion is to test the

| egal sufficiency of a conplaint. Sturmv. dark, 835 F.2d 1009,

1011 (3d Gr. 1987). In deciding such a notion, the court
accepts as true the factual allegations in the conplaint and
reasonabl e i nferences therefrom and views themin a |ight nost

favorable to the nonnovant. Rocks v. Phil adel phia, 868 F.2d 644,

645 (3d Cir. 1989). Dismssal of a claimis appropriate only
when it appears beyond doubt that the claimant can prove no set
of facts in support of his claimwhich would entitle himto

relief. H shon v. King & Spalding, 467 U S. 69, 73 (1984); Robb

v. Phil adel phia, 733 F.2d 286, 290 (3d Cr. 1984).

I1l. Discussion

A. Aetna’s Common’ Law I ndemity and Contri bution d ains

M. Baccini contends that any indemity or contribution
claimagainst himis premature because under Pennsylvania | aw no
such claimaccrues until the party seeking indemity has had to
pay damages or, in the case of contribution, has at | east
suffered an adverse judgnent.

Fed. R Cv. P. 14(a) permts defendants to inplead a

person "who is or may be liable to the third-party plaintiff for

all or part of the plaintiff’s claimagainst the third-party
plaintiff." (enphasis added.) Rul e 14(a) "pernits a defendant
to bring in a third-party defendant even though the defendant’s

claimis purely inchoate -- i.e., has not yet accrued under the
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governi ng substantive law -- so long as the third-party defendant
may becone liable for all or part of the plaintiff’s judgnent."

Andrulonis v. United States, 26 F.3d 1224, 1233 (2d G r. 1994).

See also |HP Industrial, Inc. v. Permalert, ESP, 178 F. R D. 483,

487 (S.D. M ss. 1997) ("Rule 14 does not require that the third-
party plaintiff await the outcone of the plaintiff’'s claim

against it before it may assert its third-party clainf even when
the defendant’s cause of action for indemity has not yet arisen

under state law); Tornmo v. Yormark, 398 F. Supp. 1159, 1175 n. 20

(D.N.J. 1975) (sane). Aetna’'s claimfor indemity or
contribution is not premature.
M. Baccini also contends that Aetna cannot state an
i ndemmity or contribution claimagainst himbecause he was not a
party to the insurance contract the Trustees accuse Aetna of
breachi ng, because there can be no claimfor indemity or
contribution in connection with a quantum neruit clai mand
because he cannot be sued under 8§ 8371 since he is not an
insurer. Each of Baccini’s argunents will be addressed in turn.
Aright to comon |aw i ndemity does not require that
t he defendant sue the third-party defendant on a theory sim|lar
to that on which the plaintiff has sued the defendant. Rather,
indemmity is an equitable common | aw remedy which shifts the | oss
froma party who has been conpelled by reason of sone | ega

obligation to pay a judgment occasi oned by the w ongful conduct



of anot her. See Inre One Meridian Plaza Fire Litigation, 820 F

Supp. 1492, 1496 (E.D. Pa. 1993); WIllet v. Pa. Medical

Cat astrophe Loss Fund, 702 A 2d 850, 854 (Pa. 1997). See also

Tronza v. Tecunseh Products Co., 378 F.2d 601, 604 (3d Cr. 1967)

(Pennsyl vania | aw does not Iimt indemity to cases where a | egal
relationship exists between the party primarily |iable and the

party secondarily liable); Petite v. Mehl Mqg. Co., 333 F. Supp.

207, 208 (E.D. Pa. 1970) (lack of contractual or other |egal
rel ati onshi p between defendant and third-party defendant is no

defense to indemity clai munder Pennsylvania |aw); Eckrich v.

Di Nardo, 423 A . 2d 727, 729 n.2 (Pa. Super. 1980) (a party
“secondarily liable is entitled to indemmity for any damages he
is conpelled to pay fromone who is primarily liable”).

The court cannot concl ude beyond doubt at this juncture
that Aetna can prove no set of facts that would entitle it to
recover on a theory of indemity or contribution should Aetna be
held liable to the Trustees for breach of contract.

Quantum neruit is a "quasi-contractual renedy in which
a contract is inplied-in-law under a theory of unjust enrichnent;
the contract is one that is inplied in law, and ‘not an actual

contract at all.’" Hershey Foods Corp. v. Ral ph Chapek, Inc.,

828 F.2d 989, 998 (3d Cir. 1987) (internal citation omtted).
The cl ai mant nmust show t hat the party agai nst whomrecovery is

sought either wongfully secured or passively received a benefit



t hat woul d be unconscionable for the party to retain wthout
conpensating the provider." 1d. at 999.

The essence of Aetna’'s claimis that to the extent that
M. Baccini or the Trustees conferred a benefit on Aetna in the
formof M. Baccini’s services, it was a "benefit" Aetna had
expressly eschewed and repeatedly advised it would not pay for.
Aetna essentially pleads that it would be neither unjust nor
unconsci onabl e not to conpensate M. Baccini for his unwanted
services. Nevertheless, assum ng that Aetna can be held liable
in quantum neruit for receiving the unwanted benefit of M.
Baccini’s services, the court cannot conclude beyond doubt that
Aetna can prove no facts effectively to denonstrate that it
passi vely recei ved these services due to M. Baccini’s w ongful
conduct .

M. Baccini cannot be sued under 8 8371 if he is not an
"insurer" within the anbit of the statute. It does not
necessarily follow, however, that he cannot be liable for
contribution if he engaged in wongful conduct which induced or
contributed to a violation of 8 8371 by an insurer. A defendant
may not assert a third-party claimfor contribution for

intentional tortious conduct. See Inre One Meridian Plaza, 820

F. Supp. at 1496; Canavin v. Naik, 648 F. Supp. 268, 269 (E.D.

Pa. 1986). An insurer, however, nay be |iable under 8§ 8371 for

reckl ess as well as intentional conduct.



The claimfor indemmity is another matter. Aetna could
only recover in indemity if it were held liable to the Trustees.
Aetna cannot be held liable to the Trustees absent clear and
convi nci ng evidence that Aetna had no reasonabl e basis for
failing adequately to defend the Trustees and knew or reckl essly

di sregarded such a reasonable basis. See Younis Bros. & Co. V.

CIGNA Wrldwide Ins. Co., 899 F. Supp. 1385, 1396 (E. D. Pa.

1995), aff'd 91 F.3d 13 (3d Gr. 1996), cert. denied 117 S. C.

737 (1997). Such proof necessarily entails a finding that Aetna
was not nerely secondarily or passively liable.

B. Aetna’'s Caimfor Tortious Interference Wth Contract

Under Pennsylvania |law, a plaintiff claimng for
tortious interference with contractual relations nust prove:

(1) the existence of a contractual relation
between itself and a third party;

(2) purposeful action on the part of the defendant,
specifically intended to harmthe existing relation;

(3) the absence of a privilege or justification on the
part of the defendant;

(4) the occasioning of actual |egal damage as a result
of the defendant’s conduct.

Br oker age Concepts, Inc. v. U S. Healthcare, Inc., 140 F.3d 494,

530 (3d Gir. 1998).
M. Baccini contends that Aetna cannot state a claim
against himfor tortious interference with contract because his

actions were privileged and he was acting as the Trustees’ agent.



Courts have recogni zed a broad privilege which protects
attorneys frombeing sued by third parties as a consequence of
the advice they give to their clients in good faith. See, e.q.,

Wrld-Wde Marine Trading Corp. v. Marine Transport Service,

Inc., 527 F. Supp. 581, 583-86 (E.D. Pa. 1981); Mucke Laundry

Service Ltd. Partnership v. Jetz Service Co., Inc., 931 S.wW2ad

166, 180-82 (Mb. Ct. App. 1996); Beatie v. Delong, 561 N VY.S. 2d

448, 451-52 (Sup. C. App. Div. 1990). These sane deci sions,
however, recognize |limts to the privilege when the attorney’s
conduct consisted of “self-interested activity” beyond the proper

scope of the practice of law, see Wrld-Wde Mrine Trading

Corp., 527 F. Supp. at 584, when the attorney utilized w ongful

means or acted in bad faith, see Macke Laundry Service Ltd.

Partnership v. Jetz Service Co., Inc., 931 S.W2d at 182, or when

the attorney acted fraudulently, with nalice or in bad faith, see
Beatie, 561 N Y.S. 2d at 451. The court cannot concl ude beyond
doubt at this juncture that Aetna can prove no set of facts which
woul d overcone this privilege.

M. Baccini argues that any conmuni cations Aetna m ght
seek to discover to overcone the privilege would thensel ves be
protected by the attorney-client privilege and thus not subject
to discovery. A notion to dismss tests the |egal sufficiency of
a pl eadi ng and not whether a party who asserts a facially

cogni zable claimwill ultimately be able to sustain it. It is



not inpossible that Aetna nmay adduce rel evant non-privil eged
evi dence sufficient to overconme any attorney-advice privilege.
M. Baccini’s argunent that he cannot be |iable for
tortious interference because an agent’s actions are attributed
to his principal who cannot tortiously interfere wwth his own
contract presunes an agent acting within the scope of his
authority. Consistent with the allegations in its third-party
conplaint, Aetna may be able to show that M. Baccini was not.
Under Pennsyl vania |law, an agent nmay be held |iable for
intentionally interfering with his principal’s contract if the
agent was acting outside the scope of his authority. See, e.q.,

American Trade Partners, Inc., v. A-1 International |nporting

Enterprises, Ltd., 757 F. Supp. 545, 555 (E.D. Pa. 1991).

I'V. Concl usi on

Consistent with the foregoing, third-party defendant
Baccini’s notion will be granted as to the claimfor
i ndemmi fication in connection with plaintiffs’ 8 8371 cl ai mand

Wl otherwi se be denied. An appropriate order will be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRUSTEES OF THE | NTERNATI ONAL : CIVIL ACTI ON
BROTHERHOOD COF ELECTRI CAL :
WORKERS LOCAL 98 PENSI ON PLAN,

V.

AETNA CASUALTY & SURETY COVPANY,

V.
LAURANCE E. BACCI NI, ESQ NO. 97-7407
ORDER
AND NOW this day of Septenber, 1998, upon

consideration of the Motion of third-party defendant Laurance
Baccini to dismiss the Third-Party Conplaint (Doc. #7) and
defendant’s response thereto, consistent with the acconpanying
menor andum | T IS HEREBY ORDERED t hat said Mdtion is GRANTED in
part in that the third-party claimfor indemification in
connection with plaintiffs’ bad faith insurance claimis

DI SM SSED and said Motion is otherw se DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



