IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERNARD WEI NBERGER and : ClVIL ACTI ON
LORNA VEI NBERGER, :

Plaintiffs

V.
MELLON MORTGAGE COVPANY and
BALBOA | NSURANCE COWVPANY, :

Def endant s : NO. 98-2490
Newconer, J. Sept enber , 1998

MEMORANDUM

Presently before the Court are defendant Ml | on
Mort gage Conpany’s Motion to Dismss Plaintiffs Conpl aint
Pursuant to Federal Rules of Cvil Procedure 12(b)(6) and
12(b) (1), defendant Bal boa I nsurance Conpany’'s Motion to D sm ss,
plaintiffs’ joint response thereto, and defendants’ replies
thereto. For the reasons that follow, said Mdtions will be
gr ant ed.
A Backgr ound*

I n August of 1989, plaintiffs, Bernard and Lorna
Wei nberger, obtained a nortgage worth $330, 000.00 on their
residential property from@|Ipin, Van Trunp and Montgonery, Inc
G lpin then assigned the nortgage to Metropolitan Life Insurance
Conpany, t/a Metnor Financial, Inc. Mtnor then designated the

def endant, Mellon Mrrtgage Conpany (“MMC’) as its agent-in-fact

! The factual allegations in plaintiffs’ Conplaint are
in sonme instances suppl enented by the factual allegations found
in plaintiffs’ response to the instant Mtions. For purposes of
t hese Motions, which inplicate different standards of review, the
Court sets forth the facts as alleged in plaintiffs’ Conplaint,
and in sone instances, as supplenented by the response.



pursuant to a power of attorney to service the nortgage. Under

t he nortgage agreenent, plaintiffs were obligated to nmaintain
hazard i nsurance on their property. Prior to May 2, 1997,
plaintiffs maintained a conprehensive homeowner’s policy with
Nati onwi de Mutual Fire Insurance Conpany. The annual prem um for
this policy was approxi mately $880.00. By letter dated April 2,
1997, however, plaintiff and MMC were notified that Nationw de
was canceling plaintiffs’ policy as of May 2, 1997 because of the
bankruptcy status of plaintiff Bernard Wi nberger. On August 11
1997 MMC sent plaintiffs a letter requesting information about
their hazard insurance and informng plaintiffs that MMC woul d

i mmedi ately obtain coverage from Bal boa | nsurance Conpany for one
year if MMC did not receive evidence that an adequate repl acenent
policy had been issued. MMVC also explicitly warned plaintiffs
that the hazard i nsurance MMC woul d obtai n through Bal boa coul d
be substantially higher than what plaintiffs normally woul d pay,
and urged plaintiffs to obtain hazard insurance fromtheir

i nsurance agent. By letter dated Cctober 1, 1997, MMC inforned
plaintiffs that MMC had obtai ned hazard i nsurance through Bal boa
at a yearly prem um of $2,890. 00.

Meanwhi | e, because plaintiffs were unable to neet their
nont hly nortgage paynents, and in order to bring their account
with MMC up to date, plaintiffs entered into a partial rel ease
agreenment with MMC under the followng terns: MMVC granted
plaintiffs a partial release of their nortgage, allowing themto

sell part of their property. A portion of the proceeds fromthat
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sale were applied against anobunts owed by plaintiffs on their
nortgage. In addition, plaintiffs agreed to rel ease MMC from any
clains relating to or arising out of the servicing of the |oan
prior to the date of the partial release. This entire
transaction cl osed on Cctober 15, 1997.

Plaintiffs claimthat the prem um charged by Bal boa is
oppressive, exorbitant, and unconscionable, and that MMC receives
a ki ckback, rebate, or conmm ssion from Bal boa on such forced-
pl aced i nsurance premuns. Plaintiffs seek to bring the instant
case as a class action on behalf of an alleged class of borrowers
whose nortgages were serviced by MMC and whose hazard insurance
policies were forced-placed by MMC and Bal boa. Plaintiffs assert
five clains against defendant MMC. breach of contract, breach of
the duty of fair dealing, unjust enrichnment, a claimunder the
Fair Debt Collection Practices Act (“FDCPA’), and cl ai ns under
t he Racketeer Influenced and Corrupt Organizations Act (“RICO).
Plaintiffs assert two clains agai nst defendant Bal boa: unjust
enrichnment and clains under RICO  Both defendants now nove to
dismss all clainms under Fed. R Cv. P. 12(b)(6) and 12(b)(1).

B. Legal Standard

Pursuant to Rule 12(b)(6), a court should dismss a
claimfor failure to state a cause of action only if it appears
to a certainty that no relief could be granted under any set of

facts which could be proved. H shon v. King & Spalding, 467 U.S.

69, 73 (1984). Because granting such a notion results in a

determ nation on the nerits at such an early stage of a
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plaintiff's case, the district court "nust take all the well

pl eaded al |l egations as true, construe the conplaint in the |ight
nost favorable to the plaintiff, and determ ne whether, under any
reasonabl e readi ng of the pleadings, the plaintiff may be

entitled to relief.” Colburn v. Upper Darby Township, 838 F.2d

663, 664-65 (3d Cir. 1988), cert. denied, 489 U.S. 1065 (1989)

(quoting Estate of Bailey by Gare v. County of York, 768 F.2d
503, 506 (3d Cir. 1985)).

If the Court considers matters outside of the
pl eadi ngs, then the Rule 12(b)(6) notion is to be treated as one
for summary judgnent. See Fed. R Cv. P. 12(b). A review ng
court may enter summary judgnent where there are no genui ne
issues as to any material fact and one party is entitled to

judgnent as a matter of law. Wiite v. Westinghouse Elec. Co.,

862 F.2d 56, 59 (3d Gr. 1988). The evidence presented nust be
viewed in the light nost favorable to the non-noving party. [d.
"The inquiry is whether the evidence presents a sufficient

di sagreenent to require subm ssion to the jury or whether it is
so one sided that one party nust, as a nmatter of |aw, prevai

over the other." Anderson v. Liberty Lobby, Inc., 477 U. S. 242,

249 (1986). In deciding the notion for sunmary judgnent, it is
not the function of the Court to decide disputed questions of
fact, but only to determ ne whether genuine issues of fact exist.

|d. at 248-49.



C. Di scussi on

Def endants nove to dismss plaintiffs’ action on a
nunber of different grounds--because plaintiffs’ clains are
barred by the rel ease signed by plaintiffs, because plaintiffs
have failed to state a cause of action under the FDCPA or RI CO
and because this Court should decline to exercise suppl enental
jurisdiction over the state | aw clains when no federal clains
remain. Because the Court determnes that all of plaintiffs’
clains against MMC are barred by the rel ease executed by
plaintiffs, and that plaintiffs’ Conplaint fails to state a claim
agai nst Bal boa, defendants’ Mtions wll be granted.

1. Plaintiffs’ d ains Agai nst MVC

As part of the partial rel ease agreenent entered into
by plaintiffs and MMC, plaintiffs executed a rel ease in favor of
MMC. That release states in full as follows:

The undersi gned, Bernard Wei nberger and Lorna

Wei nberger, hereby agree that in exchange for Ml on
Mort gage Conpany’s agreenent to allow the sale of a
portion of the nortgaged property and Partial Rel ease
of its lien as described in correspondence dated July
31, 1997; August 6, 1997; August 7, 1997; August 13,
1997; August 26, 1997; Septenber 8, 1997; and herein,

t he undersigned hereby fully and forever rel ease Mell on
Mort gage Conpany, its officers, directors, enployees,
agents, affiliates, parent and investors from any and
all loss, cost, claim damage, setoff, defense or other
liability related to or arising fromsuch Parti al

Rel ease transaction or servicing of the subject |oan
prior to the date of said Partial Release.

(See Pl.s’ Resp. at Exh. M) Neither party contests the validity
of the rel ease, and both agree that the instant action involves

clains arising out of the “servicing of the subject |oan.”



I nstead, what is hotly contested is the cutoff date of the
rel ease as stated in the last phrase, “prior to the date of said
Partial Release.” According to the release, clains arising prior
to this date are released; by inplication, clains arising
t hereafter are not.
The parties agree that the events giving rise to the
instant | awsuit occurred between August and Cctober of 1997.
G ven this pivotal w ndow of tinme, plaintiffs, on the one hand,
contend that “the date of said Partial Release” referred to in
t he above rel ease is Septenber 15, 1997, the date on which MMVC
executed a docunent entitled “Partial Satisfaction Piece.” ( See
Pl.s’ Resp. at Exh. D.) That docunent clearly states that it was
made on the 15th of Septenber of 1997 and further states in
pertinent part as foll ows:
The undersigned hereby certifies that the debt secured
by the above-nenti oned Mortgage has been partially paid
or otherwi se partially discharged and that upon the
recordi ng hereof said Mdirtgage shall be and is hereby
satisfied and di scharged, but only to the extent and
with regard to the above-referenced property.
(Ld.) According to plaintiffs, the date that the Parti al
Satisfaction Piece was executed by MMC--Septenber 15, 1997--is
“the date of said Partial Release” referred to in the rel ease at
i ssue. And because sonme key events giving rise to this case
arose after Septenber 15, 1997--in particular the letter of
Cctober 1, 1997--plaintiffs argue that the rel ease does not bar

the instant suit.



MMC, on the other hand, contends that the pivotal “date
of said Partial Release” is Cctober 15, 1997, the date of the
closing of the entire partial release transaction. Plaintiffs
admt and affirmatively state in their response that this
transaction occurred on Qctober 15, 1997. According to MMC, the
Partial Satisfaction Piece is but one docunent of the parti al
rel ease transaction, and the phrase “date of said Parti al
Rel ease” refers not to the date on which one docunent was
executed but to the date on which the entire partial release
transacti on was consunmated. > And because the date on which the
transaction cl osed--Cctober 15, 1997--cones after the date or
dates of the events giving rise to this suit, MMC argues that the
rel ease effectively precludes plaintiffs frombringing the
i nstant action agai nst MVC.

As both parties have submtted and as this Court has
consi dered exhi bits outside of the pleadings, the Court treats
MMC s Mbtion as one for summary judgnent. As stated above, entry
of summary judgnent is appropriate where there are no genui ne
issues as to any material fact and one party is entitled to
judgnent as a matter of law. \White, 862 F.2d at 59. Wth
respect to the release, there are no contested issues of fact.
The parties instead disagree on the interpretation of the portion

of the release dealing wwth the cutoff date. This Court finds

2 MMC al so argues that even if that document were the
pi votal docunent, the effective date of the rel ease or
satisfaction called for by that docunment is the date on which
t hat docunent is recorded and not nerely executed.
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that the rel ease at issue is unanbi guous and that the date
referred to as the “date of said Partial Release” is the date of
the closing of the Partial Rel ease transaction. That date, by
adm ssion of plaintiffs, was October 15, 1997. Reading the

| anguage of the release, “said Partial Release” logically refers
back to the “Partial Rel ease transaction” which occurs one phrase
before. In the opinion of this Court, it would contravene conmon
sense to find that the “date of said Partial Release,” comng
after “the Partial Release transaction,” refers to the date on
whi ch one docunent of that transaction, the “Partial Satisfaction
Piece,” was executed, as opposed to the date on which the entire
partial release transaction occurred. This reading is supported
by the fact that MMC explicitly conditioned the partial release
agreenment “on closing occurring no | ater than Septenber 30,

1997.” (See Pl.’s Resp. at Exh. M) Plaintiffs apparently
believe this fact to support their argunent as the date nentioned
is Septenber 30, not Cctober 15. However, neither side contests
that the closing actually occurred on Cctober 15. Al though no
witing submtted to the Court shows that MMC del ayed the cl osing
date on which the partial rel ease agreenent was conditioned, the
mere fact that the agreenent was conditioned, at one point, on
the closing taking place on a certain date, is a tell-tale sign
that the date of closing signified the consummati on and
legitimzation of the partial rel ease agreement -- not the

execution by MMC of one docunent of that transaction.



This Court thus finds that, as a matter of contract
interpretation, “the date of said Partial Release” refers to the
date on which the Partial Release transaction was consunmated and
not the date on which one docunent of that transaction was
executed. Accordingly, as all of plaintiffs’ clains asserted
against MMC in this suit arise fromevents that predate Cctober
15, 1997, the Court finds that, as a matter of law, plaintiffs’
clains against MMC are barred by the rel ease signed by
plaintiffs. MVMCs Mtion will therefore be granted, and judgnent
3

entered in favor of MMC and against plaintiffs on all counts.

2. Plaintiffs d ai ns8 Agai nst Bal boa

Plaintiffs assert two clai ns agai nst def endant Bal boa
-- a federal RICO claimand a state |aw claimfor unjust
enrichnment. Bal boa noves on Rule 12(b)(6) grounds to dismss
both clainms. The Court addresses each in turn.

Plaintiffs assert clains for violation of the R CO Act
under 18 U. S.C. 88 1962(c) and (d). Section 1962(d) prohibits
any conspiracy to violate the other subsections of § 1962.
Section 1962(c)--the substantive provision on which plaintiffs
have predicated their 8 1962(d) claim-nmakes it unlawful for “any
person enpl oyed by or associated wth any enterprise engaged in,
or the activities of which affect, interstate or foreign
comrerce, to conduct or participate, directly or indirectly, in

t he conduct of that enterprise’s affairs through a pattern of

® As the Court disposes of MMC's Mdtion on the grounds
of the release, it does not address MMC s ot her argunents.
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racketeering activity.” 18 U S.C. 8§ 1962(c). According to the
statutory |l anguage then, to state a cause of action under 8§
1962(c), one nust adequately plead (1) conduct (2) of an
enterprise (3) through a pattern (4) of racketeering activity.

See Sedima, S.P.R L. v. Inrtex Co., Inc., 473 U S. 479, 496

(1985). A “pattern of racketeering activity” requires at | east
two acts of racketeering activity. 18 U S.C. § 1961(5).
Violation of the federal mail fraud statute, 18 U S.C. 8§ 1341, as
all eged by the plaintiffs, is one such predicate act of
racketeering activity. See 18 U S.C. § 1961(1)(B).

Plaintiffs contend that MMC and Bal boa together are an
associ ation-in-fact constituting the RICO enterprise, and that
both MMC and Bal boa conducted and/or participated in the conduct
of the enterprise’s affairs through a pattern of racketeering
activity. The alleged racketeering activity in this case
i nvol ves a ki ckback schene to defraud nortgagors whose hazard
i nsurance policies were forced-placed. |In short, MMC and Bal boa
are alleged to have conspired in a kickback schene wherein
nor t gagors whose hone i nsurance policies | apsed and were forced-
pl aced by MMC were charged excessively high rates by Bal boa to
the financial benefit of MMC and Bal boa. Wile such allegations
sound sinister and Machiavellian, this Court finds that
plaintiffs’ Conplaint fails to state a cause of action under
RI CO.

As stated above, a viable RI CO action nust allege at

| east two predicate acts of racketeering activity. In this case,
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plaintiffs attenpt to allege acts of mail fraud as the predicate
RI CO acts. The federal mail fraud statute, 18 U S. C. § 1341,
prohibits the use of the mails for the purpose of carrying out

any schene or artifice to defraud. See Kehr Packages, Inc. v.

Fidelcor, Inc., 926 F.2d 1406, 1413 (3d Cr. 1991). *“A schene or

artifice to defraud need not be fraudulent on its face, but nust

i nvol ve sonme sort of fraudul ent m srepresentations or om ssions
reasonably cal cul ated to decei ve persons of ordinary prudence and
conprehension.” 1d. at 1415. The actual violation is the

mai ling; but the mailing nust relate to the underlying fraudul ent
schenme. |d. at 1413. “The schene need not involve affirmative
m srepresentation, but the statutory term ‘defraud usually
signifies ‘the deprivation of sonmething of value by trick

deceit, chicane or overreaching.”” 1d. at 1415 (quoting MNally

v. United States, 483 U. S. 350, 358 (1987)).

In the instant case, while plaintiffs have alleged two
mai | i ngs--satisfying the nunerical requirenent for the requisite
predi cate acts--at a nore fundanental |evel, they have failed to
al | ege any conduct on the part of the defendants which cones
wWithin the anbit of the federal nmail fraud statute, that is, any
conduct which can be said to have purposed to defraud or deceive.
The schene alleged in this case is a kickback schene in which MVC
al | egedly receives a kickback or comm ssion of sorts from Bal boa
from excessively high insurance rates charged to nortgagors whose
honme i nsurance coverage was force-placed by MMC. Taking such

al l egations as true, the Court neverthel ess cannot concei ve how
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such a schene constitutes a schene to defraud. As alleged in
plaintiffs’ Conplaint, the letter sent to plaintiffs by MVC--one
of the alleged predicate acts--warns in big and bold letters that
MMC wi Il obtain a policy through Bal boa which may cost
substantially nore and provide | ess coverage unless plaintiffs
provi de evidence of a replacenent policy. It also “urges”
plaintiffs to contact their insurance agent to obtain their own
hazard i nsurance.

Plaintiffs argue that this is a case of omssion in
that the letter did not disclose the illegal kickback schene to
defraud nortgagors. Wiile such an argunent is sonmewhat circular,
nore fundanentally, it fails to take into consideration the fact
that the underlying schene itself nust be fraudulent, that is,
one which “invol ve[s] sonme sort of fraudulent m srepresentations
or om ssions reasonably cal cul ated to deceive persons of ordinary
prudence and conprehension.” Kehr, 926 F.2d at 1415. The Court
cannot see how letters that warn of an imm nent bad deal and urge
one to seek better, could possibly be calculated to deceive
anyone. It is difficult to understand what plaintiffs claimthe
letter was intended to have defrauded them of or have deceived
theminto believing or doing. |If defendants were indeed schem ng
to deceive plaintiffs into allowing their insurance to | apse so
that MMC coul d charge Bal boa’s higher rates, then, as articul ated
by the Third Crcuit, “none of [defendants’] all eged acts or
om ssions coul d be ‘reasonably cal cul ated to deceive a person of

ordi nary prudence and conprehension.’” Kehr, 926 F.2d at 1416.
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Thus the Court finds that the all eged ki ckback schene engaged in
by defendants MMC and Bal boa, does not nake out a “schene to
defraud” as required to constitute a predicate act of mail fraud.
The mailing cannot be in violation of the mail fraud statute
where the so-called schene could not have decei ved anyone. See,

e.0., MEvoy Travel Bureau, Inc. v. Heritage Travel, Inc., 904

F.2d 786, 792 (1st Cr. 1990) (dismssing a RICO claimon the
grounds that the allegations of an illegal rebate and ki ckback
schenme did not anmbunt to a schene to defraud). Accordingly,
plaintiffs’ Rl CO cl ai ns agai nst defendant Bal boa wll be
di sm ssed.

Finally, this Court will also dismss plaintiffs’ state
l aw claimfor unjust enrichnment agai nst Bal boa as it declines, in
its discretion, to exercise supplenental jurisdiction over one
remai ning state |aw claimwhere all federal clains have been
di sm ssed.
D. Concl usi on

I n concl usion, defendants’ Mdtions to Dismss wll be
granted for the aforenentioned reasons.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERNARD WEI NBERGER and : ClVIL ACTI ON
LORNA VEI NBERGER, :

Plaintiffs

V.
MELLON MORTGAGE COVPANY and
BALBOA | NSURANCE COVPANY, :

Def endant s : NO. 98-2490

ORDER
AND NOW this day of Septenber, 1998,

consistent with the foregoing Menorandum it is hereby ORDERED as
foll ows:

(1) Defendant Mellon Mrtgage Conpany’s Mtion to
Dismss Plaintiffs’ Conplaint Pursuant to Federal Rules of Cvil
Procedure 12(b)(6) and 12(b)(1), which this Court construes as a
Motion for Sunmary Judgnent, is hereby GRANTED. It is further
ORDERED t hat JUDGMENT is ENTERED in favor of defendant MMC and
against plaintiffs on all clains.

(2) Defendant Bal boa I nsurance Conpany’s Mtion to
Dismss is hereby GRANTED. It is further ORDERED that all clains
agai nst defendant Bal boa are hereby DI SM SSED.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



