IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARCLYN WHI TE and KENNETH WHI TE, : ClVIL ACTI ON
Pl aintiffs, :
V.

PULVER SYSTEMS, | NC. and :
ETMWN SHERBROCOK : NO. 96-CV-6788
Def endant s. :

PULVER SYSTEMsS, | NC.,
Third-Party Plaintiff,

V.

BURRELL- LEDER BELTECH, | NC.,
Thi rd-Party Def endant.

BURRELL- LEDER BELTECH, | NC.,
Fourth-Party Plaintiff,

V.

THERMOI D, | NC., HBD | NDUSTRI ES,
Fourt h-Party Def endant.

VEMORANDUM AND ORDER

J. M KELLY, J. SEPTEMBER , 1998
Presently before the Court is a Mdtion for Sunmary

Judgnent filed by Third-Party Defendant Burrell-Leder Beltech,

Inc. (“Burrell”) and a Motion to Dismss filed by Fourth-Party

Def endant Thernoid, Inc., HBD Industries (“Thernoid”).



SUMVARY JUDGVENT STANDARD

Under Fed. R CGv. P. 56(c), summary judgnment "shall be
rendered forthwith if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law " This court is required, in resolving a
nmotion for summary judgnment pursuant to Rule 56, to determ ne
whet her "the evidence is such that a reasonable jury could return

a verdict for the nonnoving party." Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 248 (1986). In making this determ nation,
the evidence of the nonnoving party is to be believed, and the
district court nust draw all reasonable inferences in the
nonnovant's favor. See id. at 255. Furthernpre, while the
nmovant bears the initial responsibility of informng the court of
the basis for its notion, and identifying those portions of the
record which denonstrate the absence of a genuine issue of
material fact, Rule 56(c) requires the entry of summary judgnent
"after adequate tine for discovery and upon notion, against a
party who fails to nake a showi ng sufficient to establish the
exi stence of an elenent essential to that party's case, and on
which that party will bear the burden of proof at trial."

Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986).




BACKGROUND

Plaintiff Carolyn Wiite (“Wite”) clains that she was
i njured when her hand was caught in a “rubberized belt” that was
part of a “relidder” machine used at the Stroehmann’s Bakery
pl ant where she worked. She brought this suit against the
manuf acturer of the machine, Pulver Systens, Inc. (“Pulver”), and
the installer, ETMN Sherbrook. Wite's conplaint alleges that
the relidder machi ne was negligently designed, manufactured and
installed. Wite also asserted clains based on breach of
warranty and strict products liability.

Burrell makes replacenent conveyor belts that are
conpatible with the Pulver relidder machine. Pulver filed a
Third-Party Conplaint against Burrell alleging that its
negligently designed or manufactured replacenent belts caused
White's injuries. Thernoid makes the materials that Burrell uses
to manufacture its replacenent belts. Burrell filed a Fourth-
Party Conpl ai nt agai nst Ther noi d.

Pul ver supplied the original belt on the relidder
machi ne. I nvoices were produced that show that Stroehmann
purchased and received replacenent belts fromBurrell prior to
the accident. The belt that was actually on the nmachine at the
time of the accident, however, has been lost. The parties did
not subnmit any evidence as to who is responsible for the | oss of

thi s evidence.



ANALYSI S

Both Burrell and Thernoid argue that the cases agai nst
t hem shoul d be di sm ssed under the “spoliation doctrine."?
Spoliation is the intentional or negligent destruction of
evi dence. Sanctions for spoliation range from an adverse jury
instruction to judgnent against the offending party. The Third
Circuit has stated that the key considerations for determning
the appropriate sanction for spoliation are: “(1) the degree of
fault of the party who altered or destroyed the evidence; (2) the

degree of prejudice suffered by the opposing party; and (3)

whet her there is a |l esser sanction that will avoid substanti al
unfairness to the opposing party and, will serve to deter such
conduct by others in the future.” Schmd v. MIlwaukee Elec. Tool

Corp., 13 F.3d 76, 79 (3d Cr. 1994); see Schroeder V.

Comonweal th of Penn., 710 A 2d 23, 27 (Pa. 1998) (adopting Third

Crcuit’'s fault-based approach to spoliation).

The Spoliation doctrine is not relevant to these
nmotions. Sanctions for spoliation nust be prem sed on sone type
of fault. Neither Pulver nor Burrell is responsible for the
di sappearance of the conveyor belt at issue in this case. The
i ssue here is not sanctions, the issue is the sufficiency of the

evi dence.

! Thermoi d contends that Wite cannot prove her case w thout
the conveyor belt. | wll not discuss Wite s case, since she is
not a party to the present Mdtions.

4



Under Pennsylvania law, it is possible to prove a
desi gn defect case w thout producing the allegedly defective

product. See Schroeder, 710 A 2d at 23. Two recent Pennsylvania

Superior Court cases are instructive. |In O Donnell v. Big Yank,

Inc., 696 A 2d 846 (Pa. Super. 1997), the plaintiff alleged that
he was injured when pants manufactured by the defendant caught
fire. He clained that the pants were defectively designed
because they were nmade of a flanmmable material. The plaintiff
did not retain the remmants of the pants involved in the
accident. Nevertheless, his wife testified that shortly before
the accident she had purchased three pairs of the defendant’s
pants, she had the remaining two pairs, and the pants her husband
was wearing at the tine of the accident were “exactly the sane.”
The court found that there was sufficient circunstantial evidence
to support a jury finding that the Plaintiff was wearing pants
manuf actured by the defendant at the tine of the accident.

In Payton v. Pennsylvania Sling Co., 710 A 2d 1221 (Pa.

Super. 1998), the plaintiff was injured when a tag broke off a
“chain sling” that he was using at work. The chain sling and tag
were not preserved. The plaintiff’s enployer had purchased chain
slings fromseveral different manufacturers. Summary judgnent
was granted because the plaintiff did not produce evidence to
establish which nmanufacturer’s product was involved in the

acci dent .



Neit her the O Donnell case nor the Payton case was
di sm ssed because of spoliation. O Donnell and Payton were
deci ded based on the sufficiency of the circunstantial evidence
connecting the defendant’s product to the case. Like O Donnel
and Payton, this is a products liability case where the allegedly
defective product is not avail able, and the conduct of the
parties does not justify dism ssal under the spoliation doctrine.
The issue on these notions is sinply whether Pulver, as
Third-Party Plaintiff, can neet its burden of proving that a
Burrell product was involved in this accident. It is undisputed
that Pul ver supplied the original belt on the relidder machine.
It is also undisputed that Burrell replacenent belts were
received at Stroehmann’s plant. Considering the evidence
presented by Pul ver, however, the conclusion that a Burrel
repl acenent belt was actually installed on the machi ne woul d be
based on pure specul ati on.

Stroehmann’s pl ant engineer testified that he was “as
sure as he could be” that the original Pulver belt was on the
machine at the tinme of the accident. Stroehmann’s engi neering
manager testified that he did not know, and did not keep

mai nt enance records that would indicate, which belt was on the

machi ne at the time of the accident. No witness testified that

the belt on the relidder nmachi ne was repl aced.



The timng of the accident does not indicate which belt
was on the machine. Stroehmann’s plant engineer testified that
belts can | ast anywhere “fromfive mnutes to six nonths.” The
relidder machine was installed in June of 1993, and the acci dent
occurred on Decenber 29, 1993.

In opposition to the Mtion, Pulver points to the
i nvoi ces that show that Burrell belts were received at the
Stroehmann factory. Pulver also points out that the Plaintiff
testified that a “rubberized” belt was on the machine at the tine
of the accident, while Stroehmann’s plant engineer testified that
the original belt was plastic.

Pul ver’ s evi dence does not take its claimout of the
real m of speculation. Pulver relies on a vague reference to a
plastic belt. The only direct testinony on this issue, however,
is the plant engineer’s testinony that the original Pulver belt
was on the machi ne when he tested it a few days after the
accident. He testified that the belt was “dirty” and that he
woul d have known if it was a new belt. Neither the Plaintiff nor
the plant engi neer were directly questioned as to the discrepancy
in their description of the material used to nmake the belt. The
Plaintiff’s vague references to a “rubberized” belt are
insufficient to carry Pulver’s summary judgnment burden.

The evidence on the record does not create a genuine

i ssue of material fact as to whether a Burrell product was on the



relidder machine at the time of this accident. The invoices,
relied on by Pulver, only show that the Burrell belts were
received at the plant. The inference that a Burrell belt was
actually installed on the machine is not a reasonable inference
in light of the evidence. Therefore, Burrell’s Mtion for
Summary Judgnent on Pulver’s Third-Party Conplaint is granted.
Fourth Party Defendant Thernoid nmakes material s that
Burrell uses to make its belts. Thernmoid s liability is prem sed
on Burrell’s liability. Since the Third-Party Conpl aint agai nst
Burrell is dismssed, it follows that the Fourth-Party conpl ai nt

agai nst Thernoid is al so dism ssed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARCLYN WHI TE and KENNETH WHI TE, : ClVIL ACTI ON
Pl aintiffs, :
V.

PULVER SYSTEMS, | NC. and :
ETMWN SHERBROCOK : NO. 96-CV-6788
Def endant s. :

PULVER SYSTEMS, | NC.,
Third-Party Plaintiff,

V.

BURRELL- LEDER BELTECH, | NC.,
Third-Party Defendant.

BURRELL- LEDER BELTECH, | NC.,
Fourth-Party Plaintiff,

V.

THERMO D, | NC., HBD | NDUSTRI ES,
Fourt h-Party Defendant.

ORDER

AND NOW this day of Septenber, 1998, after
consideration of The Mdtion for Sunmary Judgnent of Third Party
Def endant Burrell-Leder Beltech, Inc., and the response thereto,
it is ordered:

1. Third Party Defendant Burrell-Leder Beltech Inc.’s
Motion for Sunmary Judgment is GRANTED; Judgnent is entered in
favor of Third Party Defendant Burrell-Leder Beltech, Inc. and

agai nst Third Party Plaintiff Pulver Systens, |nc.



2. Fourth Party Defendant Thernoid, Inc., HBD
| ndustries Motion to Dism ss is GRANTED; Judgnment is entered in
favor of Fourth Party Defendant Thernmoid, Inc., HBD Industries

and against Fourth Party Plaintiff Burrell-Leder Beltech, Inc.

BY THE COURT:

JAMES MG RR KELLY, J.



