IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
CONSTI TUTI ON BANK : CAVIL ACTI ON
V. :
W LLI AM KALI NOASKI  AND ANDREA :
KALI NOW5KI : No. 95-3955
ORDER- MEMORANDUM

AND NOW this 26th day of August, 1998, the petition of
defendants W Iliam and Andrea Kalinowski to open the judgnent
confessed agai nst them for $291,102.51 plus interest is granted.
Fed. R G v.P. 60(b); Pa.R Cv.P. 2959.

Plaintiff Constitution Bank contests the opening of the
judgnent on two grounds - lack of a neritorious defense and
untinmeliness. Under Pennsylvania substantive |aw, which governs
the first issue, a defense is neritorious “if evidence is produced
which in a jury trial would require [submssion] to a jury.”
Pa. R Cv.P. 2959(e). Here, the matters presented by defendants
raise a jury question as to the parties’ intent in regard to an
agreenent to restructure a | oan guarantee. It is undisputed that
the agreenent was entered into, and if defendants’ position is
correct, it was inproper to have subsequently confessed judgnent

agai nst them under the original |oan docunents. *

! Defendants also assert a violation by plaintiff of

Equal Credit Qpportunity Act, 15 U.S.C. 8 1691 et seq., which issue
is not reached at this tine.



As to tineliness, “the notion shall be made within a
reasonable tine.” Fed.R Cv.P. 60(b) (Pennsylvania lawis to the
same effect). Wiile alnpbst 30 nonths el apsed before defendants
filed their petition, the parties during that interval had entered
into aseries of stand-still agreenents and conduct ed negoti ati ons.
Accordi ng to defendants, the negotiations continued until |ess than
si X weeks before the filing of the petition. Plaintiff clains the
negoti ati ons ceased 20 nonths earlier but has shown no prejudice
fromthe delay. G ven the circunstances, the petition wll not be

deni ed for untineliness.

Edmund V. Ludw g, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
CONSTI TUTI ON BANK . CVIL ACTI ON
V.

W LLI AM KALI NOASKI  AND ANDREA :
KALI NOWSKI : No. 95-3955

MEMORANDUM
Ludwi g, J. August _ , 1998

Thi s menorandum acconpani es an order entered this date
granting the petition to open the confessed judgnent entered June
26, 1995. Inthis action, the parties dispute the intended effect
and enforceability of a 1992 settlenent agreenment and an
acconpanying limted release. They also dispute each others
performance under the settlenent agreenment. These di sputes bear
directly on whether defendants have a defense to the judgnent
confessed against themin 1995, As discussed infra, defendants
have subnmtted evidence sufficient to open the judgnent. See

AmQui p Corporation v. Pearson, 101 F.R D. 332, 334-335 (E. D. Pa.

1984) (judgnent by confession should be opened if a defense to the

judgnent raises triable issues).

| . Background
In 1989, petitioners-defendants in this action were two

of ei ght guarantors of the obligations of Transact Property Conpany



under a promi ssory note payable to plaintiff-bank.? Pet. to open
1 4. In August, 1992 di sputes arose between the parties concerning
the terns of the original loan. [d. ¥ 7. |In Decenber, 1992 the
parties reached a settlenent. 1d. ¥ 9.

The 1992 settl enent agreenent provi ded that upon certain
ternms - disputed by the parties - the original |oan would be
restructured into four individual consumer loans.® |1d. T 10-11;
defts’ post-disc. br. exh. | (settlenent agreenent). Under the
agreenent, these | oans were to be secured by a second-nortgage on

each of the four guarantor-couples’ homes.* Defts’ post-disc. br.

at 3-4. It further provided: “upon execution of the agreenent,”
plaintiff “shall execute” a “limted release” of defendants’
[iability under the original loan. 1d. exh. |

In April, 1993 plaintiff announcedits intentionto close

and approving the loans.®> [d. T 13-14; defts’ post-disc. br. exh.
L. Subsequently, one of the four couple-guarantors could not
collateralize its |oan. Pet. to open § 16. Despite having

approved the | oans, plaintiff withheld closinguntil the coll ateral

2 Defendant WIIiam Kalinowski was a principal in the
Transact Conpany; defendant Andrea Kalinowski is his wfe.

® This was because the eight guarantors of the original
| oan consisted of four married couples - defendants being one of
t hose coupl es.

* The security requirements for each of the four consumer
| oans are at paragraphs 3(c), 4(c), 5(c) and 6(c) of the settl enent
agreenment. See defts’ post-disc. br. exh.

> Wil e closing was pendi ng, defendants continued to pay
interest on the original loan. Pet. to open { 16.
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could be resolved. Negoti ations occurred and plaintiff and
defendants entered into a series of limted standstill agreenents
during that tinme. Pet. to open  16-17; plaintiff’s opp. § 16-17.

In April, 1995 when the parties were unable to resolve
the issue, plaintiff issued another notice of default and
acceleration of the obligation under the original loan to
defendants. Pet. to open 7 17; plaintiff’'s opp. 1 17, exh. G° In
May, 1995 plaintiff “withdrew its assent” to the 1992 settl enent
agreenent. Plaintiff’s opp. T 10, exh. H

On June 26, 1995 plaintiff filed a conplaint for
confession of judgnent under the terns of the original |oan.
Judgnent was entered that day by the Cerk of Court. After
judgnent, further negotiations ensued and the parties entered into
a further series of |imted standstill agreenents delaying
execution.’ Pet. to open | 20; defts’ post-disc. br. exh. O

The petition to open was fil ed on December 17, 1997.% It

raises two defenses to the judgnent. The first is that the

® According to the notice, the default was based on
defendants’ failure to maintain sufficient deposits at the bank and
not submtting appropriate financial docunentation to the bank
Plaintiff’s opp. 1 18, exh. G

"According to plaintiff, these negotiations ended March,
1996. Plaintiff’s post-disc. mem at 5, n.Ll. According to
def endants, the standstill agreenent | asted until Novenber 7, 1997,
| ess than six weeks before the petition to open was filed. Defts’
post-disc. br. at 15, exh. O

8 Upon notion of defendants, a stay of execution upon the
judgnment was entered. See order of March 6, 1998. The parties
were permtted to take di scovery on the petition. After the close
of discovery, each party filed a supplenental brief.
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judgnent was entered upon liabilities from which defendants had
been released; the second is that plaintiff violated the Equal
Credit Opportunity Act, 15 U S.C. 8§ 1691 et seq., whil e negoti ating
the original loan. Plaintiff contests the nmeritoriousness of the

defenses and the tineliness of the petition.

[1. Discussion
The law on a petition to open a confessed judgnent is:
“Procedurally, a notion to open or strike a judgnent entered by

confession in a federal court is governed by Rule 60(b).” Central

W Rental Co. v. Horizon Leasing, 967 F.2d 832, 836 (3d Cir. 1992)
(citation omtted). Substantively, Pa.R GCv.P. 2959 provides
relief from a confessed judgnent. The standard to determ ne
whet her a defense is sufficiently neritorious to open the judgnent
is “if evidence is produced whichinajury trial would require the
i ssues to be submitted to the jury.” Pa.R Cv.P. 2959(e).° See
AmQuip Corp., 101 F.R D. at 334-335. This is the same show ng

required to avoid a directed verdict. See Allied Building Products

Co. v. Delco Roofing Conpany, Inc., 951 F. Supp. 1183, 1191 (E. D

Pa. 1996) (citing Liazis v. Kosta, Inc., 421 Pa. Super. 502, 506-

507, 618 A. 2d 450, 452-453 (1992), alloc. denied, 536 Pa. 630, 637

°® Apetition to open a judgnent “offers to show that the
def endant can prove a defense to all or part of the plaintiff’'s
claim” 7 Goodrich Anmram2d 8 2959(a): 2. Upon the assertion of a
nmeritorious defense, a confessed judgnent nust be opened to
preserve the due process rights of the defendant. See AnQuip
Corporation v. Pearson, 101 F.R D. 332, 337 (E.D. Pa. 1984).
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A . 2d 290 (1993)). Petitioners’ evidence is accepted as true and

reasonabl e i nferences are drawn in petitioners’ favor. | d.

A. Al egation and Evidence of Meritorious Defenses

As noted, the first defense - concerning the settl enent
agreenent and the release - is the primary area of dispute.
According to defendants, the parties’ intent was that the rel ease
and t he agreenent woul d be “execut ed” upon approval of the consuner
| oans. Pet. to open  12-14, 17, exh. 2. The evi dence shows t hat
on Decenber 15, 1992 plaintiff approved the restructured consuner
| oans. Pet. to open Y 14, exh. D; defts’ post-disc. reply br. at
8, exhs. L and M Additionally, defendants’ post-discovery brief
states that the parties intended plaintiff could decline to nake
the consuner |loans and withdraw its assent to the agreenent after
it had been executed - but that plaintiff did not follow that
procedure. Post-disc. br. at 7 (referencing Y 12 of settlenent
agreenent). For these reasons, according to defendants the
settlenment agreenent and the release becane effective and
superseded the original | oan and all obligations under it in April,
1993. 1d. at 4.

In contrast, plaintiff’s opposition asserts that the
agreenent was never “executed,” and so the release never took
ef fect, because the consuner | oans never closed. Plaintiff’s opp.
at 3-5. According to plaintiff, the |oans did not close because
defendants did not perform under the agreenent - specifically,

addi ti onal security was not furnished by one of the four couple-
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guar ant ors. According to plaintiff, this was a breach of the
settl enent agreenent and gave plaintiff the right to refuse to
close the loans. Plaintiff’s opp. at 4-5.'° Consequently, in My,
1995 plaintiff notified defendants that it expressly withdrewits
consent from the settlenent agreenent. Id. at 5. For these
reasons according to plaintiff the settlenent agreenent never
superseded the original |loan and all defendants renained |iable
under it.

Here, petitioners have presented “clear, direct, precise

and ‘bel i evabl e’ evi dence” of a neritorious defense. Ilron Wrkers

S&L Association v. IW5 1Inc., 424 Pa. Super. 255, 262, 622 A 2d
367, 370 (1993). “Defendant does not have to prove every el enent
of its defense.... [T]he particularity required in averring a
nmeritorious defense is not tantanmount to trying a case on the

merits.” Allied Building, 951 F. Supp at 1194, n.5 (citations

omtted). Defendants have net that burden. The evidence presented
by def endants supports their positionthat the settl enent agreenent
and rel ease were “executed” prior to closing on the |oans. See
defts’ post-disc. br. exh. K (counsel for plaintiff bank stating
t hat execution of the settlenent agreenent occurred upon signature
of all parties to it, which occurred in Decenber, 1992).
Resol ution of these disputes “would require the issues to be

submtted to the jury.” Pa. R Cv.P. 2959(e); see also AnQuip

9 Def endant s mai ntain, however, that plaintiff’'s refusa
to close on any of the |oans because of this was a breach of the
settl enent agreenent. Post-disc. br. at 11-12.
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Corp., 101 F.R D. at 334-335. Therefore the judgnment should be

opened absent a determination of untineliness.

B. Tineliness

The st andar d for det er m ni ng ti nmeliness IS

“reasonabl eness” under either Pennsylvania |law or Fed. R CGv.P

2

60(b) (“the notion shall be nade within a reasonable tinme”).' See

AnQui p Corporation, 101 F.R D. at 336; see also Allied Building,

951 F. Supp. at 1194 (“the crucial factor in determ ning whether a
petition is tinely is not the specific tinme which has el apsed but
rat her the reasonabl eness of the explanation given for the delay”)
(citation omtted). The extent of, explanation for, and nature of

harmresulting fromthe delay are to be wei ghed. First Seneca Bank

& Trust Co., 324 Pa. Super. 352, 357, 471 A 2d 875, 877 (1984).

“There is no tine limt on the exercise of a power of a court to

open a judgnent by confession.” Lincoln Bank v. C & H Agency,

Inc., 500 Pa. 294, 302, 456 A 2d 136, 140 (1982) (citation
omtted). Absent sone prejudice to the adverse party, |aches w |

not bar a petition to open. [d., 500 Pa. at 302, 302 A 2d at 140

1 Because defendants have net their burden to open the
judgnent, the second defense of plaintiff’s liability under
E.C. O A need not be addressed at this stage.

2 The petition is not brought under Fed.R Cv.P.
60(b)(1)-(3) (m stake, inadvertence, surprise, or excusable
neglect; newy discovered evidence; msconduct of the adverse
party), which i npose a one-year tine limt. Defts’ post-disc. br.
at 14.



(finding adelay of twel ve years reasonabl e absent prejudice to the
bank) .

Here, the extent of the delay is thirty nonths.?*
Def endant s’ expl anation is after judgnent was entered, the parties
conti nued negoti ations, and for that reason, plaintiff did not nove
toward execution on the judgnment. Defts’ post-disc. br. at 15
exhs. Oand P. Additionally, the nmenorandumin opposition to the
petition does not allege harmor prejudiceto plaintiff; rather, it
argues that defendants knew about any defenses they m ght have had
at the tine of the entry of judgnent and are therefore not entitled
to a delay of thirty nonths. Plaintiff’'s opp. at 7. ™

The caselaw is instructive on the issue of tineliness.
The “nmere desire to avoid litigation” was not found to constitute

a sufficient explanation for the delay of eighteen nonths in First

Seneca Bank, 324 Pa. Super. at 358. However, when the parties

conti nued conducting business after the judgnent was entered, and
t he bank nade no attenpt to execute, a delay of nearly thirty-five

mont hs was found to be reasonable in Ctizens National Bank of

Evans Gty v. E.H Bilow ch Construction, 303 Pa. Super. 193, 198,

449 A . 2d 644, 647 (1982). The situation in this action is

13 Judgnent was entered on June 26, 1995; the petition to
open was filed on Decenber 17, 1997.

Y The case referred toin plaintiff’ s opposition, Landis
v. Richnond, 249 Pa. Super. 418, 419, 378 A 2d 365, 366 (1977) for
the proposition that a delay of fifteen to seventeen nonths is
unaccept abl e does not support its position. 1In that case, there
was no reason for the del ay. Here, defendants have given a
substanti al expl anati on.




anal ogous to that in Citizens Bank. Therefore, the explanation

of fered by defendants - ongoi ng negotiati ons between the parties
and non-execution on the judgnent - sufficiently explains the
del ay.

The petition to open the judgnent is granted.

Edmund V. Ludw g, J.



