IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LENA CULPEPPER- SM TH,
Plaintiff,

V. : ClviL ACTI ON
: NO. 96- CV- 5855
UNI TED STATES OF AMERI CA,
Def endant .

MEMORANDUM CF DECI SI ON

Mcd ynn, J. August , 1998

Before the court is the Rule 12(b)(1) notion of defendant
United States of Anerica (“the Governnment”) to dismss
plaintiff’s clains for injunctive relief and a tax refund.
Plaintiff Lena Cul pepper-Smth has responded with three reply
nmotions: (1) a cross-notion for sunmary judgnment which opposes
the Governnent’s notion to dismss and demands judgnent as a
matter of law on plaintiff’s entitlenent to a pernmanent
injunction, litigation expenses, and damages; (2) a notion to
anmend the conplaint to include a specific demand for a tax refund
under 26 U . S.C. 8§ 7422(a); and (3) a notion to enforce the
Government’s concession that the IRS failed to serve plaintiff
with a notice of deficiency.

For the reasons set forth below, the Government’s notion to
dismss will be granted, plaintiff’s notion to amend the

conpl aint, cross-notion for summary judgnment on her entitlenment



to a permanent injunction and danages, and notion to enforce the
Government’ s concession wll be denied, and plaintiff’s notion
for summary judgnent on her entitlenent to litigation expenses
w Il be denied without prejudice.

| . BACKGROUND

In 1980, plaintiff invested as a sole proprietor in the
| ease of certain audio recordings for a 7% year period. Conpl. ¢
8. The following year, plaintiff filed a tinely federal incone
tax return for 1980 claimng no taxes were owed for that year
because her clai med deductions and investnment credit elim nated
any tax liability. 1d. 1Y 6 & 7.

Ten years later, sonetine in 1991, the I RS began sendi ng
plaintiff notices of its intent to levy on her for failure to pay
taxes for 1980. Id. ¥ 12. On March 6, 1991, the I RS assessed
plaintiff for unpaid federal inconme tax, interest and possible
penalties for the 1980 tax year. Id. 1 7. Plaintiff clains the
assessnent was illegal because the IRS did not send her a notice
of deficiency as required by 26 U S.C. §8 6212. On April 15,
1994, the IRS credited plaintiff’s 1993 tax refund of $2,618
against the 1980 tax liability. Gov't Mem of Lawin Qop’'n to
Pl. 1st Summ J. Mot, Certificate of Assessnents & Paynents at 2.
It did the same with her 1995 tax refund of $2,640 on May 13,
1996. 1d. Plaintiff brought this lawsuit to enjoin the

Governnent’s coll ection of the assessnent anount and recover her



1993 and 1995 tax refunds, along with damages and litigation
costs. Conpl. 1Y 3 & 24.

The Governnment now concedes the I RS never sent plaintiff a
statutorily-required notice of deficiency, and that the
assessnent for tax year 1980 was therefore illegal. Gov't Mem
of Law in Supp. of Mot. to Dismss at 2. It has agreed to abate
the assessnent, but refuses to return plaintiff’s 1993 and 1995
tax refunds which were applied to the 1980 tax deficiency. See
id. & Gov't Mot. to Dismss, Cohen Decl. Ex. A

In light of its agreenent to abate the assessnent, the
Gover nnent nmakes three argunents for dism ssal under Rule
12(b)(1): (1) plaintiff’s request for injunctive relief is now
moot; (2) the Anti-Injunction Act, 26 U S.C. 8§ 7241, precludes
the court fromenjoining the assessnent or collection of taxes
and no exception applies; and (3) plaintiff has not exhausted the
prerequi site adm nistrative renedi es before bringing a refund
Sui t.

I'1. DI SCUSSI ON
A. Rule 12(b)(1) Standard

Rul e 12(b) (1) provides for dism ssal where the court |acks
jurisdiction over the subject matter. Fed. R Cv. P. 12(b)(1).
There are two kinds of 12(b)(1) notions, both of which are
inplicated in this case.

The first kind attacks the | egal sufficiency of the



conplaint on its face. Mortensen v. First Fed. Sav. and Loan,

Ass’'n, 549 F.2d 884, 891 (3d G r. 1977). \Wen considering a
facial attack, “the court nust consider the allegations of the

conplaint as true.” 1d.; Kehr Packages, Inc. v. Fidelcor, Inc.,

926 F.2d 1406, 1408-09 (3d Gr.), cert. denied, 501 U S 1222

(1991). Dismssal in such cases “is proper only when the claim
‘clearly appears to be immaterial and nmade solely for the purpose
of obtaining jurisdiction or . . . is wholly insubstantial and

frivolous.”” Kehr Packages, 926 F.2d at 1408-09 (quoting Bell v.

Hood, 327 U.S. 678, 682 (1946)).

The second type chall enges the exi stence of subject matter
jurisdiction on the facts. Mrtensen, 549 F.2d at 891. "[No
presunptive truthful ness attaches to plaintiff's allegations and
the exi stence of disputed issues of material fact wll not
preclude the trial court fromevaluating for itself the nerits of
the jurisdictional clains.” [|d. The court may consider
affidavits and ot her rel evant evidence outside the pleadings to

determ ne whether it has the power to hear the case. See Berardi

V. Swanson Menorial Lodge No. 48 of Fraternal Order of Police,

920 F.2d 198 (3d Cr. 1990). The plaintiff bears the burden of
persuadi ng the court that the facts support a finding of subject

matter jurisdiction. Kehr Packages, 926 F.2d at 14009.

1. Moot ness

The Governnent first contends its agreenent to abate the



assessnment of the 1980 tax deficiency nmakes plaintiff’s request
for injunctive relief nmoot. As a result, argues the CGovernnent,

that clai mshould be dism ssed under Flast v. Cohen because it is

no |l onger a justiciable controversy. 392 U S. 83, 95 (1967) (no
justiciable controversy exists “when the question sought to be
adj udi cat ed has been nooted by subsequent devel opnents”).
Plaintiff responds that under 26 U S.C. 8§ 6213(a) and the Court

of Appeal s’ decision in Phil adel phia & Reading Corp. v. United

States, 944 F.2d 1063 (3d Cr. 1991), injunctive relief directing
the return of her 1993 and 1995 tax refunds is still appropriate.
Plaintiff’s argunent fails for two reasons. First, section
6213(a) only authorizes injunctions to prevent “the nmaking of [an
illegal] assessnent.” 26 U S.C. 8§ 6213(a). It does not provide
a cause of action for refund of nonies which have al ready been
applied to a tax deficiency. The exclusive renedy for the
erroneous or illegal collection of taxes is a suit for refund

under 26 U S.C. § 7422(a).! See Brennan v. Southwest Airlines

I Internal Revenue Code § 7422 is entitled, “[c]ivil
actions for refund,” and subsection (a) provides:

[n]o suit or proceeding shall be maintained
in any court for the recovery of any internal
revenue tax alleged to have been erroneously
or illegally assessed or collected, or of any
penalty claimed to have been coll ected

wi t hout authority, or of any sumalleged to
have been excessive or in any manner
wrongfully collected, until a claimfor
refund or credit has been duly filed with the
Secretary, according to the provisions of |aw
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Co., 134 F.3d 1405, 1409 (9th Cr. 1998); Signon v. Southwest

Airlines, Inc., 110 F.3d 1200, 1204 (5th Cr. 1997); Eisennan v.

Continental Airlines, Inc., 974 F. Supp. 425, 430 (D.N. J. 1997).

Plaintiff’s contention that the Phil adel phia & Readi ng case

allows the court to enter an injunction directing the refund of

illegally collected taxes is incorrect. Philadel phia & Reading

involved a plaintiff corporation which had previously obtained an
i njunction against the illegal assessnment of nearly $6 nmillion of
a $10 mllion tax deficiency. 944 F.2d at 1068-69. It then
filed an adm nistrative claimwth the IRS for refund of the
entire $10 mllion. 1d. That clai mwas denied, and the
plaintiff brought a refund action in the District of Delaware in
whi ch the court determ ned that equitable considerations
precluded the plaintiff fromobtaining a refund. 1d. On appeal,
the Third Crcuit addressed only the refund suit, not the prior
injunction action? and specifically rejected consideration of
the equities in a tax refund case. 1d. at 1069, 1073-76.

Al t hough the opinion did not state which provision of the tax

in that regard, and the regul ations of the
Secretary established in pursuance thereof.

26 U.S.C. § 7422(a).

2 The injunction action was litigated in the Northern
District of Illinois. See Philadelphia & Reading Corp. v. United

States, 738 F. Supp. 143, 144 (D. Del. 1990), rev'd, 944 F. 2d
1063 (3d Gir. 1991).



code supported the plaintiff’s claim the court explicitly
referred to the plaintiff’s suit as one for a tax refund and
di stingui shed the case before it fromthe earlier injunction
proceeding. See id. at 1069, 1073.

The second area where plaintiff’s argunent falters is the
basic standard for injunctive relief. Under section 6213(a) the
taxpayer nust still satisfy the equitable requirenents for an
injunction, i.e., irreparable harmand the absence of an adequate

remedy at | aw. See Robinson v. United States, 920 F.2d 1157,

1160 (3d Cr. 1990); Flynn v. United States, 786 F.2d 586, 590

(3d Cir. 1986). Section 7422(a) of the Internal Revenue Code
provi des an adequate renedy at |law for obtaining a tax refund.

Wite v. United States Dep’t of Treasury, 969 F. Supp. 321, 324

(E.D. Pa.), aff’'d, 135 F.3d 768 (3d Cr. 1997); cert. denied, --

us --, 118 S. . 2385, -- L. Ed.2d -- (1998); Pierchoski v.

Conmi ssioner, NO. CV. 87-2047, 1988 W. 95031, at *1 (WD. Pa.

Apr. 19, 1988); see also Bob Jones Univ. v. Sinon, 416 U S. 725,

746 (1974). Because she had an adequate |egal renedy, an
injunction ordering the refund of plaintiff’s 1993 and 1995 t ax

overpaynents is unavailable. See Church of Scientology v. United

States, 920 F.2d 1481, 1489 (9th G r. 1990) ("courts have
repeatedly held that the opportunity to sue for a refund is an
adequate renmedy at |aw which bars the granting of an

injunction"), cert. denied, 500 U S. 952 (1991).




G ven the Governnent’s agreenent to abate the assessnent,
there is no longer an illegal action for the court to enjoin and
plaintiff’s prayer for injunctive relief under section 6213(a)

w Il be dism ssed as noot, subject to the IRS actually abating
the contested assessnent and renoving all |evies against

plaintiff’s property and/or funds. See Jones v. United States,

889 F.2d 1448, 1449 n.1 (5th Gr. 1989) (request for injunction
agai nst collection of taxes noot after assessnent was abated);

cf. Koger v. United States, 755 F.2d 1094, 1097-98 (4th Gr.

1985) (claimseeking to enjoin Governnent fromcollecting
assessed tax deficiencies and to order release of tax lien
rendered noot by paynent of assessnent anount).
2. Anti-Injunction Act
Plaintiff’s request for injunctive relief ordering the

refund of her 1993 and 1995 overpaynents is also barred by the
Anti-Injunction Act. The act provides that

[e] xcept as provided in sections 6212(a) and

(c), 6213(a), 6225(b), 6246(b), 6672(b),

6694(c), 7426(a) and (b)(1), 7429(b), and

7436, no suit for the purpose of restraining

t he assessnent or collection of any tax shal

be maintained in any court by any person,

whet her or not such person is the person

agai nst whom such tax was assessed.
26 U.S.C. § 7421(a).

“The mani fest purpose of § 7421(a) is to permt the United

States to assess and collect taxes alleged to be due w thout



judicial intervention, and to require that the legal right to
di sputed suns be determned in a suit for refund.” Enochs v.

Wllians Packing & Navigation Co., 370 U.S. 1, 7 (1962). The

Governnent argues the Anti-lnjunction Act prevents the court from
enj oi ning the assessnent or collection of taxes and no exception
applies.

Plaintiff responds that under the judicial exception to
section 7421(a) enunciated by the Suprene Court in WIllians
Packing, his claimfor injunctive relief may go forward.

Wl lians Packing allows a taxpayer to obtain an injunction

against the collection of atax if: (1) it is "clear that under
no circunstances could the Governnent ultimately prevail"” and (2)
"equity jurisdiction" exists in that the taxpayer shows that he

woul d otherwi se suffer irreparable injury. Id.

The W Ilians Packing exception does not apply here because
to obtain an injunction the taxpayer nmust “still plead and prove
facts establishing that his renmedy in the Tax Court or in a
refund suit is inadequate to repair any injury that m ght be
caused by an erroneous assessnent or collection of an asserted

tax liability.” Conm ssioner v. Shapiro, 424 U S. 614, 629

(1976) .
Taking all the allegations of the conplaint as true,
plaintiff has failed to plead irreparable injury. She points

once nore to Phil adel phia & Reading for the proposition that




“[t]he omssion to send a Notice of Deficiency is so fundanental
to the tax procedures Congress has established that the affected
t axpayer suffers irreparabl e harm because he is denied the sane
treatnment other simlarly situated taxpayers receive.” Pl.

Cross-Mot. for Summ J. at 8. To the contrary, the Phil adel phia

& Readi ng court expressly stated, “[e]quitable considerations
sinply are not relevant to decisions on whether the taxpayer is
entitled to a refund of illegally assessed taxes.” 944 F.2d at

1075. Further, a taxpayer bringing a Wllians Packing claimto

enjoin an assessnent nust still “show that equitable relief is

appropriate.” FElynn v. United States, 786 F.2d 586, 591 (3d Gr.

1986). There is no authority for the proposition that an ill egal
assessnent or collection of taxes constitutes irreparable injury
per se.

Moreover, even if equitable considerations were a factor in
refund suits, plaintiff cannot establish irreparabl e harm under
Shapiro, 424 U.S. at 629, because she could have sued for a
refund under section 7422(a). See supra part II1.A 1. As a
result, the Anti-Injunction Act also prevents the court from
exercising jurisdiction over plaintiff’s claimfor injunctive
relief.

3. Exhaustion of Adm nistrative Renedies
Al though plaintiff’s conplaint did not expressly state a tax

refund claim the Governnment argues that the court |acks subject

10



matter jurisdiction over any such clai mbecause plaintiff failed
to exhaust her adm nistrative renedies. Plaintiff responded (1)
wth a notion to anend the conplaint to include a specific
section 7422(a) tax refund claim and (2) contended in her cross-
nmotion for sunmmary judgnment that the Governnent did not
affirmatively plead adm nistrative exhaustion in its answer and
t herefore wai ved the defense.

i. Section 7422(a) Requirenents May Not Be Wi ved

Plaintiff’s waiver argunent fails as a matter of law “It

is fundanmental that where . . . the sovereign has waived its
immunity, no suit can be maintained unless it is in exact
conpliance with the terns of the statute under which the

soverei gn has consented to be sued.” Bruno v. United States, 547

F.2d 71, 73 (8th Cr. 1976). Section 7422(a) expressly prohibits
suits against the United States for tax refunds unless “a claim
for refund or credit has been duly filed with the Secretary,
according to the provisions of lawin that regard, and the

regul ations of the Secretary established in pursuance thereof.”
26 U S.C. § 7422(a). Accordingly, the filing of a tinely
admnistrative claimfor refund is a jurisdictional prerequisite

to a tax refund suit and cannot be wai ved. See Essex v. Vinal,

499 F.2d 226, 231 (8th Gr. 1974), cert. denied, 419 U S. 1107

(1975); see also Rosenbluth Trading, Inc. v. United States, 736

F.2d 43, 47 (2d Gr. 1984) ("The filing of a tinmely refund claim

11



is a jurisdictional requirenent, which cannot be waived.");

Bruno, 547 F.2d at 73; United States v. Rochelle, 363 F.2d 225,

231 (5th Gir. 1966).

ii. Plaintiff Failed to Exhaust Adm ni strative Renedies

According to the Governnent, plaintiff never filed an
adm nistrative claimfor refund of her 1993 and 1995 tax
overpaynents and the court is wthout subject matter jurisdiction
over her refund suit. Plaintiff objects that under 26 CF. R 8§
301. 6401-3(a)(5) her 1993 and 1995 tax returns were thensel ves
clains for refund which satisfy the admnistrative filing
requi renent.

Section 301.6401-3(a)(5) indeed provides that an
individual’s original income tax return shall constitute a claim
for refund for the anount of the overpaynent disclosed by the
return. 26 C.F.R 8 301.6401-3(a)(5). The Governnent concedes
that plaintiff’s 1993 and 1995 tax returns qualified as refund
clains for her 1993 and 1995 tax overpaynents and were all owed as
such. Gov't Mot. to Dismss, Cohen Decl. Ex. A at 2. But the
Governnent al so nai ntains that once those overpaynents were
applied to plaintiff’s 1980 tax liability in accordance with 26

U S.C. 8 6402(a)3 “they lost their character as overpaynents of

3 26 U S.C. 8§ 6402(a) provides:

[I]n the case of any overpaynent, the
Secretary, within the applicable period of
[imtations, may credit the anobunt of such

12



1993 and 1995 taxes” and plaintiff’s only recourse was to file a
separate admnistrative claimfor refund of the 1980 tax. 1d.
That position is correct. Section 7422(d) of the tax code
provides, “[t]he credit of an overpaynent of any tax in
satisfaction of any tax liability shall, for the purpose of any
suit for refund of such tax liability so satisfied, be deened to
be a paynent in respect of such tax liability at the tinme such
credit is allowed.” 26 U S.C. 8§ 7422(d). Thus, when the IRS
credited plaintiff’'s 1993 and 1995 refunds to the 1980 tax
liability, those refunds were deened paynents under section
7422(d). Plaintiff was consequently required to file a separate
claimfor refund with respect to the noney credited against the

1980 tax liability.*

over payment, including any interest allowed
t hereon, against any liability in respect of
an internal revenue tax on the part of the
person who nmade the overpaynent and shall,
subj ect to subsections (c) and (d), refund
any bal ance to such person.

4 Courts generally treat a tax refund credited agai nst an
outstanding tax liability as a paynent which can only be
recovered by filing a separate refund claim Bazargani v.

Conmi ssioner, NO. CV. A 91-4709, 1992 W 121607, at *2 (E. D

Pa. May 26, 1992) (“Follow ng the seizure of her 1986 overpaynent
to satisfy the 1982 liability, it was incunbent upon the
plaintiff to file a claimfor refund of the 1982 tax within the
statutory period.”); Schick v. United States, No. 97-0971, 1997
W 732624, at *3 (D.N.J. July 28, 1997) (plaintiff’'s tax return
constituted administrative claimfor refund of overpaynent
clainmed on return, but not for refund of credit applied to
outstanding tax liability); see also Sinmmonds v. United States,
29 Fed. d. 136 (Fed. d. 1993) (plaintiff’s refund clai mwas
timely because credit to tax deficiency constituted payment under

13



Mor eover, plaintiff has nade no show ng that her 1993 and
1995 tax returns addressed the IRS decision to credit those
overpaynents against the 1980 tax liability. To satisfy the
jurisdictional prerequisites for bringing a refund suit, a claim
for refund filed with the RS nust detail each clainmed ground for
a tax refund, and provide sufficient facts to apprise the IRS of

its basis. See Chicago M I waukee Corp. v. United States, 40 F. 3d

373, 375-74 (Fed. Cir. 1994) (citing 26 C.F.R 8§ 301.6402-2(b) (1)
(1994)).° This includes refund clains which are submtted as

federal inconme tax returns in accordance with the regul ation

section 7422(d)); Newman v. United States, No. C 2-76-822, 1977
W 1291, at *2 (S.D. Chio Nov. 16, 1977) (limtations period for
tax refund suit begins running on date tax deened paid, which was
date tax overpaynent was applied to prior tax liability).

® 26 C.F.R 301.6402-2 details the adm nistrative
requirements for filing a claimfor refund with the IRS, and
subsection (b)(1) provides:

No refund or credit will be allowed after the
expiration of the statutory period of
limtation applicable to the filing of a

cl ai mtherefor except upon one or nore of the
grounds set forth in a claimfiled before the
expiration of such period. The clai mnust
set forth in detail each ground upon which a
credit or refund is clainmed and facts
sufficient to apprise the Conm ssioner of the
exact basis thereof. The statenent of the
grounds and facts nust be verified by a
witten declaration that it is nmade under the
penal ties of perjury. A claimwhich does not
conply with this paragraph will not be

consi dered for any purpose as a claimfor
refund or credit.

14



relied upon by plaintiff, 26 C F.R 301.6401-3(a)(5). ee Hefti

v. IRS, 8 F.3d 1169, 1173 (7th G r. 1993) (anended tax return

| acked statenent of necessary factual basis for refund as

required under 26 C.F.R 8 301.6402-2(b)(1)); Levitsky v. United

States, 27 Fed. . 235, 240 (. d. 1992). *“Wat is essentia
is that the taxpayer must informthe Internal Revenue Service
that a claimfor a refund is being asserted, and nust provide
enough information so that the I RS can adequately exam ne the

merits of the claim” Evans v. United States, 618 F. Supp. 621,

622-23 (E.D. Pa. Jun 28, 1985), aff’'d, 787 F.2d 581 (3d Gir.
1986) .

In this case, the court cannot determ ne whether plaintiff’s
1993 and 1995 tax returns adequately notified the IRS of the
bases plaintiff may have asserted for refund of the 1993 and 1995
overpaynents credited to the 1980 tax liability, because
plaintiff has not shown those tax returns to the court. “Wen a
defendant raises a jurisdictional defense under Fed. R CGv. P
12(b) (1), the plaintiff bears the burden of proving that

jurisdiction exists.” Ellis v. Mhenis Services, Inc., No. Cv.

A. 96-6307, 1997 W. 364468, at *2 (E.D. Pa. Jun 18, 1997) (citing

Packard v. Provident Nat'l Bank, 994 F.2d 1039, 1045 (3d Cr.),

cert. denied, 510 U.S. 964 (1993)). Wthout a showi ng that her

1993 and 1995 tax returns constituted sufficient clains for

refund of the credited overpaynments under 26 CF. R 8§

15



301. 6402-2(b) (1), plaintiff has failed to establish that she
properly availed herself of the IRS admnistrative renedies.

For the above-stated reasons, plaintiff’s tax refund claim
will be dismssed pursuant to Rule 12(b)(1).°

B. Anmendi ng the Conpl ai nt

Turning to plaintiff’s notion to anend, the court is aware
that | eave to anend the conplaint "shall be freely given when
justice so requires.” Fed. R CGv. P. 15(a). However, leave to
anmend shoul d not be granted when anendnent would be futile.

Foman v. Davis, 371 U S. 178, 183 (1962). “An anendnent is

futile if it . . . could not withstand a notion to dismss.” 3
Janes W Mbore, Moore’ s Federal Practice 8§ 15.15[3] (3d ed.

1998). Plaintiff’s failure to file a tinely adm nistrative claim
wth the RS deprives the court of jurisdiction over any tax

refund suit by her and conpels the conclusion that anending the

® In any event, plaintiff’s claimfor refund appears to be
beyond the statute of limtations. |In cases where no return was
filed, a claimfor refund of a tax overpaynent nust be filed
“Wwthin 2 years fromthe tine the tax was paid.” 26 US.C 8§
6511(a). “The limtations period is jurisdictional in nature and
cannot be waived.” Gabelman v. Comm ssioner, 86 F.3d 609, 611
(6th Cr. 1996) (citing United States v. Dalm 494 U. S. 596, 602
(1990)); see also Schick v. United States, No. 97-0971, 1997 W
732624, at *2 (D.N.J. Jul 28, 1997). The IRS credited
plaintiff’s 1993 refund against the 1980 tax liability on Apri
15, 1994, and did the sanme with her 1995 refund on April 15,
1996. Gov't Mem of Lawin Qop’'n to PI. 1st Summ J. Mot.,
Certificate of Assessnents & Paynents at 2. As a result, “[a]
claimfor refund for the 1993 offset would have to have been
filed by April 15, 1996, and the claimfor refund for the 1995
of fset woul d have to have been filed by April 15, 1998." |d.

16



conplaint to include a specific section 7422(a) action would be
futile. Accordingly, plaintiff’s notion to anend nust be deni ed.

See Debbs v. California WC. A B., No. 95-15646, 1996 W. 328799,

at *2 (9th Gr. June 14, 1996) (anendi ng conpl aint consi dered
futile where court |acks subject matter jurisdiction); Mpore v.
| ndi ana, 999 F.2d 1125, 1128 (7th Cr. 1993).
C. Motion to Enforce Concession

G ven the CGovernnment’s concession that the IRS did not send
plaintiff the required notice of deficiency before making its
assessnent, plaintiff noves to “force the Service's hand and
order that the Service void and strike all liens and | evies
pertinent to the Service's assessnent against [plaintiff] for
1980.” Pl. Mdt. to Enforce at 2.

Plaintiff’s request falls under section 6213(a), which
allows the court to enjoin levies which are nmade prior to the
mai ling of a notice of deficiency to the taxpayer. 26 US.C 8§
6213(a). In opposition to plaintiff’s notion, counsel for the
Gover nnent has decl ared that, based upon her conversations with
counsel for the IRS, the IRSis already in the process of abating
the 1980 assessnent, releasing the notice of tax lien on file,
and informng Smth Barney, Inc. that it need not conply with the
August 23, 1996 levy on plaintiff’s account. Gov't Qop’'n to PI
Mot. to Enforce Concession, Cohen Decl. 1 3 & 4. Plaintiff’s

motion to enforce the concession will therefore be deni ed as

17



noot, subject to the IRS renoving all liens and | evies agai nst
plaintiff’s property and/or funds.
D. Litigation Expenses

Plaintiff also seeks summary judgnent on her entitlenent to
[itigation expenses under 26 U S.C. 8 7430. The Governnent
objects that this request is not ripe for adjudication because
Rul e 54(d)(2)(B) requires that notions for attorney s fees and
costs nmust be filed after entry of judgnent. Fed. R CGv. P.
54(d) (2) (B).

Rul e 54(d)(2)(B) states,

[u] nl ess ot herwi se provided by statute or
order of the court, the notion [for
attorney’s fees and rel ated nont axabl e
expenses] nust be filed and served no | ater
than 14 days after entry of judgnent; nust
speci fy the judgnment and the statute, rule,
or other grounds entitling the noving party
to the award; and nust state the anmount or
provide a fair estimate of the anount sought.
Fed. R Cv. P. 54 (d)(2)(B).

A judgnent “includes a decree and any order from which an
appeal lies.” Fed. R Cv. P. 54(a). Under Rule 54(d)(2)(B),
plaintiff’s notion is deficient in that it was filed before
“entry of judgnent,” did not “specify the judgnent” entitling
plaintiff to litigation expenses, and failed to “provide a fair
estimate of the amount sought.” Plaintiff’s request for summary

judgnment on her entitlement to litigation expenses is

consequent|ly denied without prejudice to renew the notion in

18



accordance with the provisions of Rule 54 and 26 U . S.C. § 7430.
E. Gvil Damages for Unauthorized Coll ections
Plaintiff lastly noves for summary judgnent on her
entitlement to damages under 26 U . S.C. § 7433(a).’ That section
provides a civil renmedy for damages against the United States
“[1]f, in connection with any collection of Federal tax with
respect to a taxpayer, any officer or enployee of the Internal
Revenue Service recklessly or intentionally disregards any
provi sion” of the tax code, or any regulation pronul gated under
it. 26 US.C § 7433(a).
Plaintiff asserts she is entitled to judgnent as a matter of
| aw on her section 7433 cl ai m because: (1) the IRS wongfully
| evi ed agai nst her IRA, which could have caused a penalty for
early wthdraw, (2) the IRS wongfully |evied against joint tax
returns, even though her husband was not liable; (3) the IRS
ei ther knew or should have known that the tax matters partner
rules could not apply to her 1980 tax return; and (4) the IRS
wrongfully placed a |ien against her hone, preventing her from
selling the hone and retiring to Florida.

Summary judgnent is inappropriate on this issue because

’ Sunmary judgnment shoul d be granted when, after
consi deration of the evidence in the |light nost favorable to the
non- nmovi ng party, no genuine issue of material fact remains in
di spute and the noving party is entitled to judgnment as a matter
of law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247
(1986) .
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plaintiff has not provided undi sputed evidence of reckless or
intentional disregard of the tax laws by the IRS. Although the
Gover nnment concedes that the RS failed to send plaintiff a
notice of deficiency within the statutory tinme period, the
Governnent al so nmaintains that | RS enpl oyees Robert Cono and

M chael T. Crutchley earlier believed plaintiff or her agent had
indefinitely waived the statute of limtations on assessnent.
See Cono Decl. § 5; Crutchley Decl. § 5. 1In addition, the
Gover nnent expressly has not conceded “the issue of whether the
assessnent was tinely nmade.” Gov't Mdt. to Dismss, Cohen Decl.
Ex. A at 1. In viewof the IRS prior belief that its actions
were proper, the issue of the recklessness or intentionality of
the RS conduct remains in dispute.

Moreover, “to prove a claimfor inproper collection
practices, the taxpayer nust denonstrate that the IRS did not
follow the prescribed nethods of acquiring assets.” Shaw, 20
F.3d at 184. Here, even if the underlying assessnent was w ong,
the IRS collection activities against plaintiff’s I RA joint tax
returns and honme were not contrary to the tax code or its
regul ati ons.

First, the IRS may | evy upon a taxpayer’s IRA to effectuate
collection under 26 U S.C. 8 6331(a), regardless of whether that
action causes the taxpayer to incur a withdrawal penalty. See

Kane v. Capital Guardian Trust Co., 145 F.3d 1218, 1223 (10th
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Cr. 1998) (“[The taxpayer’s] right to liquidate his |IRA and

w thdraw the funds therefrom (even if subject to sone interest
penal ty) undoubtedly constituted a ‘right to property’ subject to
the IRS admnistrative |levy power under 26 U.S.C. 8§ 6331(a).”);

First Fed'|l Sav. & Loan Ass'n of Pittsburgh v. Gol dman, 644 F.

Supp. 101, 103 (WD. Pa. 1986) (I RS I evy on taxpayer’s |IRAs was
aut hori zed by 26 U . S.C. 8§ 6331).

Second, if plaintiff and her husband filed a joint return
for 1980, it was legal for the IRS to | evy upon their joint tax
refund -- regardl ess of her spouse’s lack of fault in the matter.
See 26 U.S.C. 8§ 6013(d)(3) (“[I]f a joint return is made, the tax
shal | be conputed on the aggregate incone and the liability wth
respect to the tax shall be joint and several.”). |If they share
joint liability for the 1980 tax deficiency under section
6013(d)(3), refunds fromplaintiff’s and her husband’ s joint tax
returns could be applied to that liability under section 6402(a).
See 26 U.S.C. § 6402(a).

However, if plaintiff and her husband filed separate returns
in 1980, or if they were not married in 1980, then plaintiff’s
husband woul d not be liable for the 1980 tax deficiency. An
overpaynent on a joint inconme tax return is apportionable to a
spouse to the extent that he or she contributed to the overpaid

tax. Rosen v. United States, 397 F. Supp. 342, 343-44 (E. D. Pa.
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1975).8 “Accordingly, if a penalty is assessed agai nst one
spouse, either personally or in his or her business, the other
spouse may nonetheless be entitled to a refund commensurate with

his or her contribution to the tax paid.” Wllman v. United

States, 571 F. Supp. 824, 828 (S.D. Fla. 1983). It is unclear
fromthe record what liability, if any, plaintiff’s husband had
for the alleged 1980 tax deficiency. |In any case, even if
plaintiff’s husband was not liable, plaintiff has not presented
evi dence of reckless or intentional disregard of the tax |aws by
the IRS in applying plaintiff’s and her husband’s joint tax
refunds to the 1980 liability. Plaintiff’s assertion that her
spouse’ s i nnocence supports summary judgnent on the issue of
damages is wthout factual support.

Third, section 7433(a) applies only to the reckl ess or
intentional disregard of the tax aws in the collection of taxes,

not to the inproper assessnent of taxes. Mller v. United

States, 66 F.3d 220, 223 (9th G r. 1995) (claimchallenging

determ nation of tax not actionable under section 7433), cert.

8 See also United States v. Elam 112 F.3d 1036, 1038 (9th
Cr. 1997) (“Ajoint return does not itself create equal property
interests for each party in a refund. Spouses who file a joint
return have separate interests in any overpaynment, the interest
of each dependi ng upon his or her relative contribution to the
overpaid tax.”); Gordon v. United States, 757 F.2d 1157, 1160
(11th Gr. 1985); Gens v. United States, 673 F.2d 366 (Fed. Gr.
Cir. 1982), cert. denied, 459 U S. 906 (1982); Mchelson v.
Conmi ssioner, 73 T.C.M (CCH) 1809 (1997) (citing Rodney v.
Commi ssioner, 53 T.C. 287, 307 (1969)).
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denied, 517 U S. 1103 (1996); Shaw v. United States, 20 F.3d 182,

184 (5th Cr.) (“[A] taxpayer cannot seek damages under § 7433

for an i nproper assessnent of taxes.”), cert. denied, 513 U S

1041 (1994); cf. Gonsalves v. IRS, 975 F.2d 13, 16 (1st Gr.

1992) (taxpayer cannot circunvent refund action process by
litigating nerits of tax assessnent in 8 7433 danage clain.
“Section 7433(a) was not intended to confer a cause of action
where taxes have been inproperly assessed® or where collection

activities have followed invalid assessnents.” Hart v. United

States, NO CV. A 96-5639, 1997 W. 732466, at *1 (E.D. Pa. Nov
21, 1997). The IRS previously believed that a tax matters
partner had wai ved the statute of limtations for assessnent on
plaintiff’'s behalf. Pl. App. to Br. in Qop’'n to Gov't Mdt. to
Dismss, App. 3, Ex. B, 7/9/96 Tunnell Letter. Thus, the
applicability of the tax matters partner rules to plaintiff’s
1980 tax liability goes to the tineliness and validity of the
underlying assessnment, not to the reckless or intentional
disregard of the tax laws in the collection of taxes under
section 7433(a).

Fourth, while a taxpayer’s principal residence is exenpt

° Citing lvory v. United States, No. C 3-94-353, 1995 W
724522, at *4 (S.D. Chio Sept. 21 1995).

10 GCiting Byrd v. United States, No. 94-6119, 1996 W
196705, at *3 (WD. Ark. Feb. 22, 1996).

23



fromlevy under 26 U . S.C. §8 6334(a)(13), |evy on principal
residences is permtted if “(1) a district director or assistant
district director of the Internal Revenue Service personally
approves (in witing) the levy of such property, or (2) the
Secretary finds the collection of tax in jeopardy.” 26 US.C 8§
6334(e). Plaintiff has not argued that the IRS violated
coll ection procedures by |evying on her honme, and plaintiff has
failed to make even a mninmal showing that this | evy was
procedurally deficient. Her desire to sell the home and nove to
Fl orida notw thstandi ng, the IRS house |evy does not favor
summary judgnent on plaintiff’'s section 7433 claim

Lastly, damages in section 7433 actions are limted to the
| esser of either $1,000,000 or the sum of “actual, direct
econom ¢ damages sustained by plaintiff as a proximte result of”
the RS conduct plus “the costs of the action.” 26 US.C 8§
7433(b)(1)&(2). Here, plaintiff has not asserted any “actual,
di rect econom ¢ damages” sustained by her as a proximate result
of the IRS conduct. See 26 U S.C. 8§ 7433(b)(1). The court
cannot rule that plaintiff is entitled to damges where she has
not denonstrated that she suffered the kind of damages avail abl e

under the statute. See Kruse v. Chevrolet Mtor Dv., NO dWV.

A 96-1474, 1997 W. 408039, at *2-3 (E.D. Pa. Jul 17, 1997)
(granti ng defendant summary judgment on breach of warranty claim

where plaintiff did not prove he suffered actual damages
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avai | abl e under Magnuson- Mbss Act and Uni form Commerci al Code);

Protocomm Corp. v. Fluent, Inc., NO CV. A 93-0518, 1994 W

719674, at *7 (E.D. Pa. Dec 27, 1994) (granting sumrary judgnent
where plaintiff failed to show it suffered danages due to
defendant’ s all eged breach of contract).

The noving party bears the burden of showi ng the court its
basis for summary judgnent, together with evidence denonstrating

t he absence of any genuine issue of material fact. Celotex Corp.

v. Catrett, 477 U S. 317, 323 (1986). Plaintiff has not net this

burden, and her notion for summary judgnent on her entitlenent to
damages nust be deni ed.
[11. CONCLUSI ON

Because plaintiff’s request for injunctive relief against
the illegal assessnment for the 1980 tax deficiency is noot, the
Governnent’s notion to dismss that claimw ||l be granted,
subject to the IRS abatenent of the assessnent and renoval of
all levies against plaintiff’s property and/or funds.
Plaintiff’s claimfor an injunction ordering the refund of her
1993 and 1995 tax overpaynents and her section 7422(a) tax refund
claimw |l be dismssed for |ack of subject matter jurisdiction.
Plaintiff’s notion to anend the conpl ai nt nust be denied as
futile. Plaintiff’s notion to enforce the Governnent’s
concession will be denied as noot, subject to the RS abatenent

of the assessnment and renoval of all levies against plaintiff’s
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property and/or funds. Her notion for summary judgnent on her
entitlement to litigation expenses is denied without prejudice to
renew the notion in accordance with Fed. R Cv. P. 54 and 26
US C 8§ 7430. And finally, plaintiff’s notion for summary

j udgnment on her 26 U.S.C. 8§ 7433 claim for damages is denied

because issues of material fact remain in dispute.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LENA CULPEPPER- SM TH,
Plaintiff,

V. : ClviL ACTI ON
: NO. 96- CV- 5855
UNI TED STATES OF AMERI CA,
Def endant .

ORDER

AND NOW this day of August, 1998, upon consi deration
of defendant United States of America's notion to dismss for
| ack of subject matter jurisdiction, plaintiff Lena Cul pepper-
Smth' s cross-notion for summary judgnent, notion to anmend the
conplaint, and notion to enforce defendant’s concession, as well
as the parties respective replies thereto, it is hereby

ORDERED t hat :

(1) defendant’s notion to dismss plaintiff’s
claimfor an injunction against the
assessnent of deficiency for the tax year
1980 i s GRANTED, subject to the IRS

abat enment of the assessnent and renoval of

all levies against plaintiff’'s property

and/ or funds;

(2) defendant’s notion to dismss plaintiff’s
clainms for (a) injunctive relief directing
the return of her 1993 and 1995 over paynent

27



of taxes, and (b) refund of those
over paynments under 26 U.S.C. 8§ 7422(a)
i S GRANTED,

(3) plaintiff’s notion to anend the conplaint to

i nclude a specific demand for refund of her 1993 and
1995 tax overpaynments pursuant to 26 U S.C. 8§ 7422(a)
i s DENI ED;

(4) plaintiff’s notion to enforce the RS concession
is DENIED as noot, subject to the IRS renoving al
liens and | evies against plaintiff’s property and/or
f unds;

(5) plaintiff’s cross-notion for summary judgnent is:
(a) DENIED as to her entitlenment to a pernmanent
i njunction under 26 U . S.C. 8 6213 and danmages
under 26 U. S.C. 8§ 7433; and
(b) DENI ED without prejudice to renew the notion
in accordance with Fed. R Cv. P. 54 and 26
U S C 7430 as to her entitlenent to litigation
expenses.

BY THE COURT:

JOSEPH L. McGYNN, JR., J.
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