IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANERI CA, - CIVIL ACTI ON

Plaintiff, :
V.

TWO HUNDRED AND Sl XTY- SEVEN

THOUSAND, FI VE HUNDRED AND TVENTY-

TWO DOLLARS, | N UNI TED STATES :

CURRENCY. © NO 90-5773
Def endant , :

VI NCENT O. EZEI RUAKU,

Cl ai mant .

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

R F. Kelly, J. August 27, 1998
| NTRODUCTI ON

This is a forfeiture action which resulted from the
sei zure of $267,522.00 in United States currency from Vincent O
Ezeiruaku as he was leaving the United States for a trip to
Bel gium  The sei zure occurred on April 18, 1990. On April 24,
1995, this Court entered an Order forfeiting the currency that is
the subject of this action. Al npbst nineteen (19) nonths |ater,
Ezei ruaku, acting pro se, filed a notion for relief from the
judgnent of forfeiture. He alleged that his attorney abandoned hi s
claimto the i npounded cash without his consent. See Fed. R Civ.
P. 60(b)(6).

My deni al of that claimwas appealed to the Third G rcuit
Court of Appeal s which reversed and remanded. In its Opinion, the

Appel | ate Court st ated:



Findings are required to determ ne whet her,

in fact, counsel's conduct was unauthori zed,

and whether his conduct was sufficiently

egregious to warrant relief under Rule 60(b)(6).

On remand, after giving the parties tine to depose

W tnesses, a hearing was held on June 12, 1998. Upon the
conpletion of the hearing, the parties were given two (2) weeks
after the preparation of the transcript to submt suggested
findings of fact and conclusions of law. Fromthe testinony and

docunents submtted at that hearing, | nake the follow ng:

FI NDI NGS OF FACT

1. Vincent O Ezeiruaku was born in N geria, noved to
the United States in 1982 and becanme a naturalized United States
citizen. (N.T. 4-5). 1In May 1986, he graduated with a Bachel or of
Sci ence degree from Tenple University with a mjor in CGuvil
Engi neering. (N T. 4-5). He has resided here nost of his adult
life where he operated two businesses, a gas station and Sones
| ndustry an i nport-export business which had been in operation for
five years prior to the seizure of the currency. (N.T. 16).
Ezei ruaku cones from a busi ness background, his fam |y having an
i ndustrial enterprise in Nigeria. (NT. 6).

2. M. Ezeiruaku acknow edged that he had a checking
account and that in the past he has made electronic funds
transfers. (N T. 15-16). He has experience traveling abroad, he
has been involved in civil litigation in this country as well as
crimnal litigation. (N T. 33).

3. Ezeiruaku testified that he was in route to Europe
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with over a quarter of a mllion dollars in cash packed in a
suitcase for the purpose of buying vehicles in Brussels. He
testified that an i ndividual by the nanme of Garry Johnson wi th whom
he had no prior dealings entrusted him with the nopney. He
characteri zed Johnson as a prom nent busi nessman. He testified
that Johnson |earned of Ezeiruaku's inport business through
Ezeiruaku's famly in N geria and that he knew that Johnson woul d
be coming to see himsonetine in February. Ezeiruaku testified
that wi thout having an appointnent, Johnson called himfromthe
train station for their initial neeting and that Johnson arrived
wi th $300,000.00 in cash. (N T. 11-12, 32). Johnson allegedly
stated that he had a contract with the N gerian governnent to
purchase Mercedes vehicles including trucks and that he wanted
Ezei ruaku's help in making those purchases. (N T. 12, 30).

4. Accordi ng to Ezeiruaku, Johnson and Ezeiruaku went
out looking for trucks the day after Johnson's arrival but they
were not happy with the prices. It was decided that Ezeiruaku
would go to Brussels to purchase the trucks and Johnson woul d
entrust the currency to him Despite the fact that Ezeiruaku
mai nt ai ned a busi ness bank account, Ezeiruaku kept the currency in
hi s house from February until his departure for Europe in April.
Despite the fact that no contract existed between Ezeiruaku and
Johnson, Johnson al | egedl y entrusted Ezei ruaku wi t h t he $300, 000. 00
in United States currency which Johnson had supposedly raised
t hrough sources in Nigeria. Johnson then returned to Nigeria and

was not heard fromagai n by anyone connected with this case other
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than M. Ezeiruaku. (N T. 10-15, 30-32, 43).

5. When Ezeiruaku was arrested on April 18, 1990, by
United States Custons O ficials at the Philadel phia International
Airport, he was on route to Brussels. The currency was in snal
bills, twenties, fifties and hundreds, packed in a suitcase which
he checked at the airport rather than keeping it in a carry on bag.
(N.T. 7-12, 14). Ezeiruaku adm tted that when asked by t he Custons
agent about cash, he denied that he was carrying nore than

$10,000.00. (N.T. 8). At the hearing, M. Ezeiruaku expl ai ned his

answer by saying, "I didn't have it on ne.'" They asked nme if |
had t he noney -- have nore than $10, 000. 00 on ne. | assunmed in ny
person. | said no." (NT. 8).

6. On May 15, 1990, an indictnent was filed in United

States v. Vincent Ezeiruaku, Crimnal Nunmber 90-230-01, Eastern

District of Pennsylvania alleging that Ezeiruaku know ngly and
willfully attenpted to cause the transportation of currency in
excess of ten thousand dollars to various points outside of the
United States without filing the required United States Custons
currency report in violation of 31 U S. C. 88 5316(a)(1)(a) and
5322(a).

7. On Septenber 6, 1990, the United States filed a
conplaint for forfeiture of $267,522.00 for violation of 31 U S.C
8§ 5317(c). On Septenber 8, 1990, Attorney Eliot Moskow tz entered
an appearance in the crimnal case.

8. On Septenber 18, 1990, a claimfor the return of the

property was filed by attorney Mskowitz on behalf of Vincent

4



Ezei ruaku and Gary Johnson signed by M. Mskowitz. (Exhibit 1).
Attached to the claimis what purports to be a verification by M.
Ezei r uaku. The claim states that M. Ezeiruaku is holding the
funds in question for Gary Johnson, the true owner of the noney.
An affidavit purporting to be that of M. Johnson al so supports the
claim and asserts that he gave the noney to M. Ezeiruaku to
purchase vehicles for him During the hearing, M. Ezeiruaku
stated that he called his parents so that they coul d break the news
to Johnson of the seizure of the currency because he did not want
to do it directly. Later M. Ezeiruaku admtted that he did not
have a phone nunber for M. Johnson in Nigeria. That testinony was
as follows:

Q Haven't you previously testified that you didn't

have a phone nunber for M. Johnson?

A Yes. That's why | contacted ny parents.

Q So he's entrusted you with $300,000. You have no

contract, and you have no phone nunber for him

A Yes.

(N.T. 18).

9. Attorney Arthur Kyriazis was asked by Moskowitz to
enter an appearance in the crimnal CRT case. (N T. 36). Kyriazis
entered an appearance on February 14, 1991 on behalf of the
claimants in the civil forfeiture case. (Docket entry 9). On
February 15, 1991, Attorney Modskowi tz withdrew his appearance in
the civil forfeiture case. (Docket entry 8). Utimately, on

Cct ober 28, 1991, M. Ezeiruaku entered a plea of guilty to the
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charge of failure to file a Custons Currency Report. (Crimna
Docket, Entry 40). On February 12, 1992, a sentence was i nposed on
the crimnal case and judgnent on that case was entered February
14, 1992. (Crimnal Docket, Entry 43, N T. 37-38).

10. While the crimnal case was pending, the forfeiture
case was first stayed and later placed in suspense. (Docket
entries 10 and 11). At sone point, Ezeiruaku returned to Nigeria
to visit. He was still there when di scovery becane active in the
forfeiture caseinthe fall of 1993. (N T. 40). Attorney Kyriazis
sent Ezeiruaku a letter dated Septenber 26, 1993 and nailed to his
honme address indicating that it was inperative that Ezeiruaku
contact counsel inmmediately due to pending discovery. Although
Ezei ruaku stated that his brother shares the sane address as he and
saves his mail for himwhen he travels, he clains to have never
seen the letter. (N T. 23 and Ex 8). Attorney Kyriazis recalls
Ezeiruaku calling him from N geria at which point Kyriazis
expl ai ned the need for himto return. He testified that Ezeiruaku
of fered several reasons why he could not do so. (N T. 42).

11. On February 4, 1994, Ezeiruaku returned fromNi geria
t hrough Kennedy International Airport. (N T. 23). He was arrested
for conspiracy to distribute 15 granms of heroin. The indictnent
was returned in the United States District Court for the D strict
of New Jersey. (N T. 23-24). He contacted Attorney Kyriazis and
asked himto represent hi mand Kyri azis agreed to do so. Ezeiruaku
admts that Kyriazis advised himthat he was facing a substanti al

sentence if convicted. (N T. 24).
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12. Kyriazis represented Ezeiruaku throughout the
protracted course of the drug conspiracy action in New Jersey,
obtaining first a hung jury and then a mstrial before Ezeiruaku
eventually pled guilty to a | esser charge on which he served no
time. Wen the conspiracy indictnment was first handed down, the
forfeiture case currently before this Court was still pending and
t he governnent was seeki ng di scovery. (N. T. 42-45). Ezeiruaku was
not sentenced until March of 1997 on the charges in New Jersey. He
i ndi cated that he pled guilty on Cctober 8, 1996. Ezeiruaku admts
that he met wth Kyriazis to prepare for each trial on the New
Jersey indictnment and that the status of the forfeiture case was
di scussed. Ezeiruaku admts that Kyriazis said that Ezeiruaku and
Johnson had a conflict of interest and that Johnson needed his own
attorney to continue the forfeiture action. (N T. 27-28).

13. Kyriazis testified that he believed that Ezeiruaku
shoul d discontinue the forfeiture case. He was concerned about
Ezeiruaku's testifying inthe civil forfeiture case while the drug
conspi racy charges were pending in New Jersey. Kyriazis states
that the governnent was seeking discovery with respect to the
source of the noney, as well as Ezeiruaku's tax returns, his travel
and his business activities. (N T. 47-48). Kyriazis was afraid
that the prosecutor in New Jersey would have access to the
depostion transcript. Kyriazis was al so concerned about additi onal
indictnments. Kyriazis felt that Johnson's presence was needed in
order to prevail on the forfeiture claim the noney was Johnson's

not Ezeiruaku's, and that Ezeiruaku's chances of prevailing in the
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forfeiture claim were limted by his guilty plea on the CIR
charges. (N T. 48-49).

14. Kyriazis testified that these reasons were revi ewed
W th Ezeiruaku who agreed with them He noted that Ezeiruaku had
a high level of trust in himdue to the favorable results obtained
inthe crimnal case on the currency transaction report viol ations.
(N. T. 49-50).

15. Kyriazisinitially triedtowthdrawthe forfeiture
case by stipul ation. A proposed stipulation and cover letter
di scussing the dism ssal of the forfeiture action were sent to the
attorney for the governnent who was then handling the forfeiture
case. The letter states, "As per our discussion, and as per our
conference with J. Kelly on or about Septenber 16, 1994, our office
isin agreenent that the claimpetition should be di sm ssed unl ess
M. Johnson obtains his own counsel and is active in the
prosecution of his own case." Ezeiruaku is copied on this
correspondence, but denies having received it. (N.T. 50 and
Exhibit 2). The governnent and M. Kyriazis were unable to agree
on a stipulation and on Decenber 9, 1994, Kyriazis filed the
af orenenti oned Mdtion for Voluntary Di sm ssal. To the best of
Kyriazis recollection , this took place after the first trial but
before the second trial on the drug conspiracy indictnent pending
in NewJersey. According to Kyriazis, the notion was reviewed wth
Ezeiruaku before it was filed and it was filed at a tinme when
Ezeiruaku and Kyriazis were in frequent contact due to the

i npending retrial of the crimnal drug case in New Jersey. (N T.
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52-54).

16. The notion to dismss the claim states that
Ezeiruaku pled guilty to the currency transacti on report viol ati ons
charged in the crimnal case brought in the Eastern District of
Pennsyl vania, and that counsel had been unable to reach the
purported owner of the currency, M. Johnson. (Ex. 3, 1 9).
Counsel went on to state:

[Dlespite repeated efforts to contact M. Jonson by

t el ephone and |l etter, counsel for C aimants has been

utterly unable to contact M. Johnson; nor has

M. Johnson ever called or witten counsel for

Claimants to inquire into the status of the case,

or to cooperate in discovery, prosecution and

handling of this matter.

(ld. 1 16).

17. 1t is undisputed that M. Johnson never returned to
the United States to assist in the prosecution of the forfeiture
action.® The affidavit in support of the claimfor the return of
sei zed property was obtai ned by Ezeiruaku. Johnson never had an
attorney enter an appearance on his behalf. He never called
Kyriazis or the prior attorney, Moskowmtz. (N T. 20-21, 43). The
certified letter sent to himby Kyriazis was returned uncl ai ned.
(N.T. 44). I1ndeed, Ezeiruaku suggested to Kyriazis that Ezeiruaku
state that the noney was his and not Johnson's | eaving Kyriazis to
doubt the existence of M. Johnson. (N T. 19-21).

18. Wien Ezeiruaku was asked how the governnent coul d

contact M. Johnson in N geria, Ezeiruaku stated that he had no

'Ezeiruaku testified that he could not get a visa. (N T.
20).



per manent address:

[ T] hey have what they call, they have a section
where they sell their cars. People can nove
fromthat section and nove to different --

maybe a different state altogether. [It's only
when you have to bunp into sonebody that knows
him That's usually, that's how, | nean,

because is not like in a permanent buil ding or
somet hing. They nove fromone point to the
ot her.

(N.T. 32).

DI SCUSSI ON

M. Ezeiruaku contends that his attorney M. Kyriazis
abandoned his claimto the i npounded cash wi t hout his consent. M.
Kyriazis contends that his actions were done with t he know edge and
consent of M. Ezeiruaku. | nust decide which of the two is
telling the truth. | find that Ezeiruaku's credibility has been
severely danmaged by the many inplausible statenents he has nade
during these proceedi ngs. In deciding whether to believe Ezei ruaku
or Kyriazis, these inplausible statenments cast doubt on all of M.
Ezei ruaku' s testinony.

M. Ezeiruaku asked this Court to believe that a man by
t he name Garry Johnson, with whomhe had no prior dealings, arrived
unannounced wth $300,000.00 dollars in cash. That Johnson
entrusted himw th the $300, 000. 00 dollars in cash w thout so much
as a contract to protect Johnson fromthe |oss of his cash. M.
Ezeiruaku asks this Court to believe that M. Johnson |eft
$300, 000. 00 dollars with himbut did not | eave his phone nunber or

a permanent address at which he could be reached.
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M. Ezeiruaku also asks this Court to believe that he
kept this currency in his house fromFebruary until April despite
the fact that he has bank accounts into which he could have
deposited it. Al t hough he had checking accounts and had used
el ectronic fund transfers in the past, he chose to attenpt to take
t his huge anmount of cash out of the United States in a suitcase.

On the other hand, M. Kyriazis testifiedin a convincing
manner as to the agreenent of M. Ezeiruaku to the w thdrawal of
the claimfor the i npounded cash and he gave the strategi c reasons
for the wwthdrawal of the claim M. Kyriazis was concerned about
M. Ezeiruaku's testifying in the civil forfeiture case while the
drug conspiracy charges were pending in New Jersey. Kyri azi s
stated that the governnent was seeking discovery with respect to
the source of the inpounded noney, as well as Ezeiruaku's tax
returns, his travel and his business activities. M. Kyriazis was
concerned that the prosecutor in New Jersey woul d have access to
the deposition testinony. M. Kyriazis was al so concerned about
the possibility of additional indictnments. He felt that Johnson's
presence was needed in order to prevail in the forfeiture claim
the noney was Johnson's not Ezeiruaku's, and that Ezeiruaku's
chances of prevailing in the forfeiture claimwere |imted by his
guilty plea in the CTR charges.

M. Kyriazis testified that these reasons were revi ened
w th Ezeiruaku who agreed with them He also noted that Ezeiruaku
had a high level of trust in himdue to the favorable results he

had obtained in the crimnal case on the currency transaction
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report violations.

On Decenber 9, 1994, M. Kyriazis filed the Mtion for
Voluntary Dismssal which is in question. According to M.
Kyriazis the notion was reviewed with Ezeiruaku before it was fil ed
and that it was filed at a time when Ezeiruaku and Kyriazis were in
frequent contact due to the inpending retrial of the crimnal drug
case in New Jersey. | find it significant that Ezeiruaku nade no
attenpt to reopen the judgnent in the currency forfeiture action
until after his guilty plea on Cctober 8, 1996, on the drug case in
New Jer sey.

For these reasons, | find that M. Kyriazis testinony was
credi bl e and that he advised M. Ezeiruaku of the risks posed by
continuing wwth the forfeiture claimand | find that M. Ezeiruaku
concurred in the dism ssal of that claim

I n a post-hearing nenorandum M. Ezeiruaku has raised
the recent Suprene Court of the United States' decision in United

States v. Bajakajian, 118 S.C. 2028 (1998). There the court held

that the full forfeiture of respondant's $357, 000, 144 under 18
US C 8982 (a)(1) would violate the Excessive Fines C ause of the
Ei ghth Anendnent. Normally, decisions are not retroactive as to
judgnents which are final wthout substantial justification and
wi thout a showi ng that nonretroactive application would clearly

result in egregious injustice. U.S. v. Wods, 986 F.2d 669 (3rd

Cr. 1993); In re Fine Paper Antitrust Litigation, 840 F.2d 188

(3rd Gr. 1988). The Third Crcuit has noted the general rule

that, "a civil judgnment, once final, will not be reopened because
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of a change inthe law." United States v. Pivorotto, 986 F.2d 669

(3rd Cir. 1993) cert denied, 114 S.C. 90 (1993). Even a change in

the laws pedicated on consititutional ©principles does not
necessarily mandate relief pursuant to rule 60(b)(6). Travelers

Indem Co. v. Sarkisian, 794 F.2d 754, 757 (2d G r. 1986) cert.

den. 479 U. S. 885 (1986), Collins v. Gty of Wchita, 254 F. 2d 837,

839 (10th Gr. 1958); United States v. 3947 Locke Avenue, et al.,
164 F. R D. 496, 500 (C.D. Calif. 1995) affirmed 97 F.3d 1462 (9th
Cr. 1996).

It is to be noted that the Suprene Court in Bajakajian

gave no indication that it intended for its decision to be
retroactively applied and | find that the deci sion has no i npact on
the present litigation.

| therefore enter the follow ng O der
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANERI CA, © CIVIL ACTI ON

Plaintiff, :
V.

TWO HUNDRED AND Sl XTY- SEVEN

THOUSAND, FI VE HUNDRED AND TVENTY-

TWO DOLLARS, | N UNI TED STATES :

CURRENCY. © NO 90-5773
Def endant , :

VI NCENT O. EZEI RUAKU,

Cl ai mant

ORDER
AND NOW this 27th day of August, 1998, the "Mbtion For
Summary Vacatur of Oder of Forfeiture, and Inposition of Pre-
Judgnent and Post-Judgnent | nterest onthe Wthhel d Money" fil ed by
Vincent O Ezeiruaku, pro se, is hereby DEN ED.

BY THE COURT:

Robert F. Kelly, J.



