IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS LEE TAYLOR and : CIVIL ACTI ON
PATRI CI A ANN TAYLOR :

V.

CHEVROLET MOTCR DI VI SI ON OF :
THE GENERAL MOTORS CORPORATI ON NO. 97-2988

VEMORANDUM ORDER

Presently before the court is defendant’s Mtion to
Approve Supersedeas Bond and Stay Proceedi ngs Pursuant to Fed. R
of Gv. P. 62(d). Defendant asks the court to stay enforcenent
of the judgnent in this case upon the posting of a bond pendi ng
its appeal of the court’s denial of defendant’s Rule 60(b) notion
to vacate that judgnent, denial of its notion to reconsider that
deni al and deni al of defendant’s successive Rule 60(b) notion to
vacat e.

The only federal appeals court to address the issue has
held that Rule 62(d) does not authorize a stay pendi ng an appeal

fromthe denial of a Rule 60(b) notion. See 1n re Zapata Qulf

Marine Corp., 941 F.2d 293, 295 (5th G r. 1991) (reversing order

granting stay pendi ng appeal upon posting of $20 million bond).
Def endant of fers no reason why the court should reject or ignore
the Fifth Circuit’s decision which has not been repudi ated or

criticized in any reported case or treati se.



Moreover, even if a Rule 62(d) stay were avail abl e,
def endant has failed to show or even to attenpt to show that it
woul d be entitled to a stay under the factors traditionally
enpl oyed by the courts. Generally, in determning entitlenent to
a stay under Rule 62(d), courts assess (1) whether the defendant
has made a strong showing that it is likely to succeed on the
merits of its appeal; (2) whether the defendant will be
irreparably injured absent a stay; (3) whether issuance of the
stay will substantially injure other interested parties; and, (4)

the public interest. See, e.g., Bank of Nova Scotia v.

Penberton, 964 F. Supp. 189, 190 (D.V.Il. 1997); Endress + Hauser,

Inc. v. Hawk Measurenment Sys. Pty. Ltd., 932 F. Supp. 1147, 1148

(S.D. I'nd. 1996); Federal Ins. Co. v. County of Wstchester, 921

F. Supp. 1136, 1139 (S.D.N. Y. 1996). See also Susquenita School

Dist. v. Raelee S., 96 F.3d 78, 80 (3d Cir. 1996) (noting four

factor test applicable to Rule 62(d) request for stay).

There is no suggestion that any third party has an
interest in these proceedings or that the public interest is
i npl i cat ed.

Def endant makes no argunent, |l et alone a strong
show ng, that it is likely to succeed on the nerits of its
appeal. The court cannot conscientiously conclude that defendant
is likely to do so. Relief under Rule 60(b) is appropriate only

in "extraordinary circunstances." Bohus v. Beloff, 950 F.2d 919,




930 (3d Gir. 1991). Relief froma judgnment based on a Rule 68
offer is appropriate only in the "nost extraordinary
circunstances." 12 Charles Allan Wight, et al., Federal
Practice and Procedure 8§ 3005.2 (1997). It appears quite
unli kely that defendant will succeed in vacating a judgnent
entered on the terns it proposed in a Rule 68 offer.
As the court has noted:
Defendant’s offer of judgnent is clear and unanbi guous.
Def endant, in plain | anguage, offered to have a
$27,498. 22 judgnent entered against it in exchange for
the pick-up truck and the termi nation of this action
Plaintiffs accepted the settlenent terns as drafted by
defendant. Nothing in the offer of judgnment calls for
a $16,717.77 credit.

Taylor v. Chevrolet Motor Div. of the Gen. Mdtors Corp., 1998 W

288434, *2 (E.D. Pa. June 3, 1998). The court al so observed

t hat :

It is inconceivable that if defendant had not

contenpl ated the entry of a judgnent for $27,489.22 it
woul d have limted its [unrelated request to correct a
mat hematical error] to a $646 reducti on and def endant
does not contend otherw se. Defendant’s assertion that
despite specifying a $27,498.22 judgnent, it was
nevertheless inplicit that defendant woul d be obligated
to pay only $10,770.45 is sinply unsupported by the

| anguage of the Rule 68 offer.

Def endant al so nakes no showing that it will suffer
irreparable injury if it does not obtain a stay. Defendant is a
gi ant corporation which can readily satisfy the Rule 68 judgnent

entered in this case. There has been no showi ng that should it



succeed on appeal, defendant will be unable to secure from
plaintiffs the return of any nonies owed with the expenditure of
| ess effort and resources than it has incurred pursuing requests
for reconsideration and stays.

ACCORDI NG&Y, this day of August, upon
consi deration of defendant’s Mdtion to Approve Supersedeas Bond
and Stay Proceedings Pursuant to Fed. R Cv. P.62(d) (Doc. #24),
and plaintiffs’ opposition thereto, I T | S HEREBY ORDERED t hat

said Motion is DEN ED

BY THE COURT:

JAY C. VWALDVAN



