IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEON JAMES : CIVIL ACTI ON
V.

SUPERI NTENDENT of SCI - HUNTI NGDON,
DI STRI CT ATTORNEY of PHI LADELPHI A

COUNTY &
ATTORNEY GENERAL of the :
COVMONVEEALTH of PENNSYLVANI A : NO. 97-2864
MEMORANDUM and ORDER
Norma L. Shapiro, J. August 18, 1998

Petitioner Leon Janes (“Janes”) has filed a petition for
wit of habeas corpus under 28 U S.C. § 2254. By Order entered
May 5, 1997, the court referred his petition to United States
Magi strate Judge Diane M Wl sh (“Judge Wl sh”) for a Report and
Recommendati on. Judge Wl sh has recomrended that the petition be
denied as a m xed petition containing both exhausted and
unexhausted cl ai ns; both Janes and the Phil adel phi a County
District Attorney (“D.A”) have filed objections to that
recomendation. For the reasons stated below, the action will be
remanded for further consideration of the 8§ 2254 petition.

BACKGROUND

The Cooper Sporting Goods Store in Phil adel phia,
Pennsyl vani a was robbed on May 5, 1971. Janmes was accused of
killing Lewis Cooper and woundi ng Henry Cooper; he was convi cted
in Cctober, 1972, but on direct appeal, the Suprene Court of

Pennsyl vania granted a joint notion for remand. Janes was



granted a new trial.* On June 17, 1975, Janmes was convicted of
first degree nurder, aggravated robbery, burglary and assault and
battery. The trial judge denied post-trial notions and on August
5, 1976 sentenced Janes to a mandatory termof life inprisonnment
for the nurder, concurrent ternms of ten to twenty years for the
robbery and burglary and three and one-half to seven years for

t he aggravated assaul t.

Janes, raising the followi ng two argunents, appeal ed
directly to the Suprenme Court:2 1) the trial court erred in
permtting Henry Cooper to testify that Janes shot his brother,
Lew s Cooper; and 2) his confession should have been suppressed

as involuntary. See Pennsylvania v. Janes, 393 A 2d 1199, 1200-

01 (Pa. 1978) (per curiam. The Suprene Court affirmed the
j udgnent and sentences.

On Decenber 26, 1980, Janes filed a pro se petition for
collateral relief under the Pennsylvania Post Conviction Hearing
Act (“PCHA"), 42 Pa. Con. Stat. Ann. 8 9541, et seq. Janes
subsequently filed a second pro se petition. Counsel were
appoi nted, and Janes filed an anended petition and suppl enent al
anended petition. Janes raised the following clains: 1)

i neffective assistance of counsel when his | awer allegedly

1 This first trial is not involved in Janes’ habeas
petition.

2 Al references to the Suprene Court refer to the Suprene
Court of Pennsyl vani a.

-2



di scl osed Janes’ prior trial while questioning a witness; 2)

i neffective assistance of counsel when his lawer failed to
object to remarks nmade by the assistant district attorney during
closing argunent; 3) after-discovered evidence (the nmarijuana he
voluntarily snoked at the tinme of the killing was | aced with PCP)
entitled himto a newtrial; 4) ineffective assistance of counsel
for failing to argue his confession should have been excl uded for
| ack of voluntariness; and 5) ineffective assistance of counsel
for failing to request a nore conplete jury instruction on the
issue of identification. After holding an evidentiary hearing,
the trial court denied Janes’ petition on August 7, 1987. See

Pennsyl vania v. Janmes, August Term 1971, Nos. 276-279 (Phil a.

County ¢&¢. C P. Aug. 27, 1987).

Janes filed a notice of appeal, through his counsel, to the
Pennsyl vani a Superior Court. New counsel was appoi nted but
failed to file a tinely brief; the Superior Court dism ssed
Janes’ appeal. Replacenent counsel was appoi nted, and Janes,
seeking reinstatenent of his appellate rights, filed a separate
PCHA petition. The trial court granted Janes’ the right to

appeal nunc pro tunc fromthe August, 1987 denial of his PCHA

petition.

In his nunc pro tunc appeal, Janes argued “the sanme issues

which the trial court addressed in its Qpinion dated August 27,

1987.” Pennsylvania v. Janes, No. 1765 Phil adel phia 1988, at 2




(Pa. Super. Dec. 12, 1988) ["Janes I1"]. The Superior Court
affirmed the trial court’s decision. The Suprenme Court denied
Janes’ request for allowance of appeal on Decenber 20, 1989. See

Pennsyl vania v. Janes, 574 A 2d 68 (Pa. 1989).°3

Janes, raising the following four clains, filed the present
§ 2254 petition: 1) his confession should have been suppressed
as involuntary and counsel were ineffective for failing to
preserve the issue or raise it on appeal; 2) counsel were
ineffective for eliciting references to Janes’ first trial during
testinony in his second trial and for failing to raise the issue
on appeal ; 3) due process violation caused by i nproper
prosecutorial remarks during closing argunent and ineffective
assi stance of counsel for failing to object or raise the issue on
appeal ; and 4) due process violation for the Superior Court’s
m sunder st andi ng of Janes’ claimfor a new trial based on newy
di scovered evidence that the marijuana he voluntarily consuned
was |aced with PCP without his know edge.

Judge Wl sh anal yzed the four clains raised in Janes’ habeas
petition as seven distinct clains: 1) inproper use of an
i nvoluntary confession; 2) ineffective assistance of counsel for

failing to preserve this claimand raise it on appeal; 3)

3 Janes included each of the clains raised before the trial
court and the Superior Court in his petition for allowance of
appeal to the Suprenme Court. (Pet. for Allowance of Appeal
attached as Ex. Cto D. A ’s Response).
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i neffective assistance of trial counsel in eliciting testinony
during the second trial that referred to Janes’ first trial; 4)
i neffective assistance of appellate counsel for failing to raise
this issue on direct appeal; 5) due process violation by the
prosecutor’s inproper remarks during closing argunent; 6)
i neffective assistance of counsel for failing to object to the
remarks or raise this claimon appeal; and 7) due process
vi ol ati on because the state courts failed to grant Janes a new
trial based on newly discovered evidence of PCP in the
marij uana. *

Judge Wl sh determned the first claim based on Janes’
all egedly involuntary confession, was procedurally defaulted
because, although raised in the trial court, on direct appeal the
Suprene Court refused to review the clai mbecause it had not been
properly preserved. Judge Wl sh did not consider whether there

was cause and prejudice or a fundanental m scarriage of justice

1t is inpermssible for the court to “m sread habeas
petitions in order to split single clainms and conduct separate
exhaustion anal yses for each.” Henderson v. Frank, -- F.3d --,
1998 W 456254, at *5 (3d Cir. Aug. 6, 1998); see Brewer v.
Wllianms, 430 U. S. 387, 403 (1977). 1In this case, Judge Wl sh
did not inproperly split single clainms; although | abeled as
single clains by petitioner, they actually involve separate and
di stinct |egal clains.

Petitioner’s habeas clains were not nunbered in the sane
order as presented to the state courts for review, Judge Wl sh
further renunbered petitioner’s clainms. For purposes of this
Menor andum and Order, the court has adopted Judge Wl sh’s
nunbering of petitioner’s clainms. A chart conparing petitioner’s
filings is attached as Appendi x A
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because the procedural default was not raised before her.

However, the petitioner now cl ains cause and prejudice for the
default as to the claimof ineffective assistance of counsel for
failure to preserve his claimthat his confession should have
been suppressed. The D. A agrees the first claimis procedurally
defaul ted. Janes appears to accept the finding that the claimis
procedurally defaulted because the Suprene Court’s refusal to
consi der the clai mwas based on independent state |aw grounds,

but argues the procedural default should be excused. Judge Wl sh
stated that “if the court could consider the nerits of the habeas
petition, the procedural default m ght be avoided.” See Report &
Recommendati on at 4.

Judge Wl sh determned the fifth claim alleging a due
process violation based on the prosecutor’s remarks during
closing argunent, was not raised in the state courts on direct
appeal or collateral review, therefore, it was not exhausted.
Both Janmes and the D. A object to this determnation. Janes
argues the claimwas exhausted in the state courts; the D A
argues the claimwas not exhausted, but there are no | onger any
avai l able state | aw renedi es so the clai mhas been procedurally
def aul t ed.

Judge Wl sh determ ned the seventh claim alleging violation
of due process for refusing to grant Janmes a new trial based on

after-acquired evidence, was not raised in the state courts as a



federal due process claimso it was not exhausted. Both Janes
and the D.A. object to this finding. The D.A agrees the claim
was not exhausted in state court, but argues there are no
avai l able state renedies so the claimis procedurally defaulted.
Janes argues Judge Wl sh m sunderstood his claim his claimis
not that he should have been granted a new trial based on after-
acqui red evidence, but that the Superior Court based its decision
denying his claimfor a newtrial based on newy acquired
evidence on a critical m sapprehension of fact, in itself a due
process violation. Janes contends that claimwas exhausted when
he unsuccessfully sought review of the Superior Court decision by
the Suprene Court.

Judge Wl sh found the second, third, fourth and sixth clains
were exhausted in state court. Neither Janes nor the D. A object
to those findings. Because Judge Wl sh believed several of
Janes’ cl ai ns were unexhausted, she recommended di sm ssing Janes’
habeas petition without prejudice as a m xed petition under Rose
v. Lundy, 455 U. S. 509 (1982). Both parties, arguing all clains
have either been exhausted or are procedurally defaul ted, object
to this reconmmendati on.

Dl SCUSS| ON

St andard of Revi ew

“An application for a wit of habeas corpus on behalf of a

person in custody pursuant to the judgnent of a State court shal
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not be granted with respect to any claimthat was adjudicated on
the nerits in State court proceedi ngs unl ess the adjudication of
the claim- (1) resulted in a decision that was contrary to, or

i nvol ved an unreasonabl e application of, clearly established
Federal |aw, as determ ned by the Suprene Court of the United
States ....” 28 U S.C. § 2254(d). Wile a federal court need
not defer to a state court’s legal findings as it nust to factual

determ nations, see Jackson v. Byrd, 105 F.3d 145, 147 (3d Gr.),

cert. denied, 117 S. C. 2442 (1997), “only when the federal

habeas court is convinced that the state court’s determ nation
constitutes a grave error can the state court’s determ nation
be found unreasonable and only then can the federal habeas court

upset a judgnent of the state court.” Berryman v. Mrton, 100

F.3d 1089, 1103 (3d G r. 1996). This standard applies to both
questions of |aw and m xed questions of |aw and fact.
1. Exhaustion of C aim One

“An application for a wit of habeas corpus on behalf of a
person in custody pursuant to the judgnent of a State court shal
not be granted unless it appears that-- (A) the person has
exhausted the renedi es available in the courts of the State.” 28
US C 8 2254(b)(1). A petitioner has not exhausted his
avai l abl e state renedies as long as “he has the right under the
| aw of the State to raise, by any avail abl e procedure, the

question presented.” 28 U S.C. 8§ 2254(c). The court is required
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to dism ss a habeas petition containing an unexhausted claim see
Rose, 455 U.S. at 522, and the burden rests with the petitioner
to establish exhaustion of all available state renmedies. See

Toul son v. Beyer, 987 F.2d 984, 987 (3d GCr. 1993); Brown v.

Cuyler, 669 F.2d 155, 158 (3d Cr. 1982).
The constitutional claimnust have been fairly presented to

the highest state court for review See Evans v. Court of Conmmobn

Pl eas, 959 F.2d 1227, 1231 (3d G r. 1992), cert. dism ssed, 506

U S. 1089 (1993); Swanger v. Zimerman, 750 F.2d 291, 295-96 (3d

Cr. 1984); Belle v. Stepanik, No. 95-2547, 1996 W. 663872, at *4

(E.D. Pa. Nov. 14, 1996). The state suprene court need not have
addressed the claimon the nerits, as long as it was given the

opportunity to do so. See Mayberry v. Petsock, 821 F.2d 179, 184

n. 2 (3d Cr.), cert. denied, 484 U S. 946 (1987); Chaussard v.

Ful coner, 816 F.2d 925, 928 (3d Cr.), cert. denied, 484 U S 845

(1987) .

Judge Wl sh concl uded Janes had not exhausted the clai mthat
hi s confessi on shoul d have been suppressed as involuntary. Janes
did raise this claimbefore the trial court during oral argunent
after trial, but did not raise it in a witten post-verdict
nmotion. The Suprene Court refused to consider the claimon its
nerits because it was not properly preserved for appellate
review. See Janes, 393 A 2d at 1201. Because the Suprene Court

based its rejection of the claimon an i ndependent and adequate
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state | aw ground, see Coleman v. Thonpson, 501 U S. 722, 729
(1991), Judge Wl sh found the clai mwas procedural ly defaulted.
See Report & Recommendation at 4. Because the cl ai mwas
procedurally defaulted, there is no avail able state renedy and
exhaustion has been satisfied. See 28 U S.C. 8§ 2254(b)(1)(B)(1);

Lanbert v. Blackwell, 134 F.3d 506, 518 (3d G r. 1998), petition

for cert. filed, No. 97-8812 (Apr. 23, 1998).

The D. A. does not object to the finding of procedural
default. Janes does not appear to object to a finding of
procedural default, but argues the default should be excused.
Judge Wl sh did not determ ne whether the procedural default
shoul d be excused by cause and prejudice or a fundanental
m scarriage of justice because she believed the failure to
exhaust required dismssal of the entire petition under Rose.
Because the court finds each claimhas been exhausted or is
procedurally defaulted, the court will remand the case to the
magi strate judge to determ ne whet her Janes’ procedural default
can be excused.

I11. Exhaustion of Cainms Two, Three, Four & Six

Judge Wl sh determ ned the second, third, fourth and sixth
clains in the habeas petition, all alleging ineffective
assistance of trial or appellate counsel, were exhausted in state
court. The D.A does not object to these findings, and in fact

has conceded these clains were exhausted. See D. A (Objections at
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2. Therefore, the court will consider these clains exhausted.
| V. Exhaustion of CaimFive

Judge Wel sh found the fifth claim alleging denial of due
process by inproper remarks made by the prosecutor during closing
argunent, was unexhaust ed because not identified by the Suprene
Court inits Qpinion on direct appeal and not raised as a
di stinct federal constitutional claimin Janes’ state coll ateral
petitions.® See Report & Recommendation at 3 n.2. The D. A
objects to this finding because there are no available state
remedi es, so the claimhas been procedurally defaulted. Janes,
arguing he raised this claimtangentially to his ineffective
assi stance claimfor his lawers’ failure to object to the
remarks or raise the issue on appeal, objects to this finding and
states the cl ai m has been exhaust ed.

As an initial matter, Janes argues the Commonweal th has
wai ved any exhaustion defense. 1In the response to Janes’ habeas
petition, the D.A stated, “Although petitioner’s clains were
presented to the state courts on collateral appeal and are thus
exhausted for purposes of habeas review ... they are w thout

substantive nerit and provide no basis for federal relief.” See

°> The allegedly inproper prosecutorial remarks involved: 1)
a statenment that the prosecutor believed he tried the case
fairly; 2) a reference to the crinme as “notorious”; and 3) a
statenent (not appearing in the transcript) that Janes’ co-
def endant, Daniel Cronin, was presently in jail for the sane
crime. See Janmes Il at 3.
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D. A, Response at 5.

“A State shall not be deened to have wai ved the exhaustion
requi renent or be estopped fromreliance upon the requirenent
unl ess the State, through counsel, expressly waives the

requirenent.” 28 U S. C 8§ 2254(b)(3); see Lanbert, 134 F.3d at

515 (if state failed to raise exhaustion defense at all in
district court, it mght be waived; if state “aggressively
asserted” |ack of exhaustion, the defense was not waived).
Janes’ habeas petition only listed four clains; the clains based
on an involuntary confession and prosecutorial m sconduct were
not |listed as separate clains, but as part of the rel ated
i neffective assistance of counsel clains for failing to raise
those issues in state court. The D.A clains it did not realize
Janes was raising the involuntary confession or prosecutorial
m sconduct as distinct clains; it thought those allegations
sinply formed the underlying basis for the ineffective assistance
of counsel clainms. The D.A did not intend to concede exhaustion
of those clains and certainly did not do so explicitly when it
was unaware Janmes was raising those allegations as independent
clains. Because the D. A has “aggressively asserted” exhaustion
at this stage of litigation, it has not explicitly waived the
def ense.

James concedes the prosecutorial msconduct clai mwas not

rai sed on direct appeal. See James’ bjections at 4. He clains
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it was raised on collateral review when he argued his counsel
were ineffective in failing to object to the prosecutor’s closing
argunent at trial or preserve the issue on appeal. Janes clains
the prosecutorial m sconduct claimasserts the sane “interwoven
ground for relief” raised in his ineffective assistance of
counsel claimbefore the state courts, because it is predicated
on the sane facts.

As part of an ineffective assistance of counsel claimunder
the Sixth Amendnent, a petitioner nust establish both that his
counsel’s performance was deficient and that the deficient

performance so prejudiced the defense that the result of the

trial is unreliable. See Strickland v. Washi ngton, 466 U.S. 668,

686-90 (1984). The novant nust al so denonstrate “prejudice,”
defined as “a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have
been different.” 1d. at 697. Janes alleged his counsel were
deficient in not objecting to or raising on appeal the
prosecutor’s renarks.

To denonstrate conpliance with the exhaustion requirenent, a
habeas applicant nust show that the claimincluded in the federal

petition was fairly presented to the state courts. Castille v.

Peopl es, 489 U.S. 346, 350-51 (1989); Picard v. Connor, 404 U. S

270, 275 (1971). “This requires that the claimbrought in

federal court be the substantial equivalent of that presented to
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the state courts.” Lesko v. Owens, 881 F.2d 44, 50 (3d Cr.

1989), cert. denied, 493 U S. 1036 (1990). *“It is not enough for

the petitioner to show that he has presented the facts on which

the federal claimis based to the state court.” Ross v. Petsock

868 F.2d 639, 641 (3d Cr. 1989); see Santana v. Fenton, 685 F.2d

71, 73 (3d Gir. 1982), cert. denied, 459 U S. 1115 (1983). Both

the legal theory and the facts supporting a federal claimnust

have been submtted to the state court. See Lesko, 881 F.2d at

50.

The claimwas franed solely as an ineffective assistance of
counsel claimbased on counsels’ failure to preserve the issue of
the prosecutor’s statenents. Janes did not raise the
prosecutorial m sconduct as an independent claim and in fact
could not do so because it was not preserved and was wai ved.
Because the clai mwas not raised as a due process violation based
on the prosecutor’s remarks, that claimhas not been exhausted in

state court. See Paullet v. Howard, 634 F.2d 117, 119 (3d Gr.

1980) (petitioner’s raising claimbased on prosecutor’s remarks
did not exhaust other clains based upon those remarks that were
not raised as independent clains).

Because the claimhas been waived, it is procedurally
defaulted. Judge Wl sh stated the court need not raise

procedural default sua sponte, Trest v. Cain, 118 S. . 478

(1997); she did not reach whether the procedural default could be
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excused by cause and prejudice. See Report & Recommendation at 3
n.3. The Trest court held a court of appeals is not required to
rai se the issue of procedural default when neither party raised
or argued the issue before the district court because procedural
default is a defense to be raised by the state. See Trest, 118
S. . at 480. Here, the DA did not initially raise the issue
of procedural default in its response to the habeas petition,
because it did not understand that Janes was raising this claim
separate fromthe related ineffective assistance claim The D. A
has clearly raised the issue in its objections to the Report and
Recomendati on, so the court not only may but nust decide the
issue. The court will remand to the magistrate judge for that
determ nation
V. Exhaustion of C ai m Seven

Judge Wl sh determ ned the seventh claim based on the
Superior Court’s denial of Janes’ request for a new trial based
on after-acquired evidence of PCP in the marijuana Janes was
snoking at the tine of the nurder, was not exhausted. Judge
Wel sh stated Janes did raise this factual matter on state
coll ateral review based on state |aw, not federal due process.
Because Janes “did not even alert [the state courts] that he was

relying upon the federal [Clonstitution,” the claimwas not
exhausted. Report & Reconmendation at 3 n.2. The D. A objects

to the recommendati on that the claimbe dismssed for | ack of
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exhaustion because there are no | onger any avail able state
remedi es; the claimhas been procedurally defaulted. Janes,
argui ng the Report and Recommendation “reveal s a m sunder st andi ng
and m scharacterization of the claimraised in the habeas corpus
petition,” objects to the finding as erroneous.

Janmes concedes that the claimraised in the state courts was
based on a right under state lawto a new trial based on after-
acquired evidence; he is not attenpting to “substitute a due
process test for a claimunder state |aw of newly di scovered
evi dence of innocence.” Janmes’ (bjections at 8. Instead, Janes
argues the Superior Court analysis and denial of his state claim
for a newtrial based on newy discovered evidence was based on a
“critical m sapprehension of fact.” [|d. 1In his state law claim
rai sed before the Superior Court, Janes argued there was newy
di scovered evidence of an involuntary adm nistration of PCP into
the marijuana that Janes voluntarily used. There is a question
whet her, under state law, that involuntary introduction of drugs
coul d have reduced the degree of guilt fromfirst- to third-
degree (then call ed second-degree) nurder.

Janes clains the Superior Court erroneously thought he was
argui ng there was newl y di scovered evidence that the marijuana
itself was not consuned voluntarily and a deci sion based on a

m sappr ehensi on of fact or |aw violates due process. See United

States v. Levy, 865 F.2d 551, 559-60 (3d G r. 1989) (sentence

-16-



based on “m sconception” of facts violates due process); United

States v. Katzin, 824 F.2d 234, 240 (3d Cr. 1987) (sane).

Janes raised this claimregarding new y-di scovered evi dence
in his petition for allowance of appeal to the Suprene Court. In
the petition, Janmes only argued that, under state |law, the
evi dence of involuntary use of PCP could have controverted the
specific intent necessary for a first-degree nurder conviction;
he did not raise the alleged denial of due process. See Pet. for
Al | owance of Appeal at 13. Janes’ “failure to invoke the
talismani ¢ phrase ‘due process of law in the state proceedi ngs”
does not necessarily nean the clai mwas not exhausted. Evans v.

Court of Common Pl eas, 959 F.2d 1227, 1232 (3d CGr. 1992), cert.

dism ssed, 506 U.S. 1089 (1993). But petitioner nust have raised
both the | egal theory and supporting facts before the state

court. See Lesko, 881 F.2d at 50; Ross, 868 F.2d at 641. Her e,

Janes sought allocatur because he was entitled to a new trial
based on new y-acqui red evi dence under state |aw, he did not
argue that the Superior Court violated due process in

m sconstruing the facts of his claim Janmes did not raise a
substantially simlar claimbefore the Suprenme Court, so this
cl aimwas not exhausted; it is now procedurally defaulted,
because James cannot raise this claimin state court. The

magi strate judge will have to determ ne on remand whet her there
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is cause and prejudice to excuse the default.?®

CONCLUSI ON

The first, fifth and seventh clains are procedurally
defaul ted; the second, third, fourth and sixth clains have been
exhausted. The case will be remanded to the magi strate judge for
a Report and Recommendation on: 1) the nerits of the exhausted
clains (clains two, three, four and six); 2) whether there is
cause and prejudice or a fundanental m scarriage of justice
permtting a federal court to reach the nerits of the
procedurally defaulted clains (clains one, five and seven); and
if warranted, 3) the nerits of the defaulted clains (clains one,
five and seven).

An appropriate Order follows.

® The D.A. argues that, even if the involuntary use of PCP
woul d reduce the degree of guilt fromfirst-degree nmurder, first-
degree nurder enconpassed felony nurder at the tinme Janes
committed the crimes, so there was no prejudice resulting from
the unavailability of the after-acquired evidence at trial.
James’ conviction for robbery would permt a first-degree nurder
convi ction because the necessary intent for first-degree nurder
coul d have been inferred fromthe separate felony. See D. A’'s
Response at 17 n.10. On remand, the magi strate judge will have
to consi der whether this precludes a finding of prejudice.
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APPENDI X A

Claim

Magi strate
Judge’ s Report
&
Reconmendat i on

Feder al Habeas
Petition

St at e Post
Convi cti on
Petition

| mpr oper use of
an involuntary
conf essi on

Cl ai m One

Cl ai m One

N A

I neffective

assi stance of
counsel for
failing to object
or raise on
appeal the

i nvol untary

conf essi on

daimTwo

Cl ai m One

Cl ai m Four

I neffective
assi stance of
counsel for
eliciting
testinony of
petitioner’s
first tria

C ai m Three

Cl ai m Two

Cl ai m One

I neffective
appel | at e counsel
for failing to
rai se on appea
trial counsel’s

i mproper question

d ai m Four

Cl ai m Two

Cl ai m One

Due process

vi ol ation by
prosecutor’s

cl osi ng argunent

Cl aimFive

Cl ai m Three

N A

I neffective

assi stance of
counsel for
failing to object
or raise on
appea
prosecutor’s
remar ks

ClaimSix

Cl ai m Three

Cl ai m Two

Due process

viol ation for
Superior Court’s
failure to
understand after-
acquired evi dence
claim

Cl ai m Seven

Cl ai m Four

N A
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LEON JAMES : CIVIL ACTI ON
V.

SUPERI NTENDENT of SCI - HUNTI NGDON,
DI STRI CT ATTORNEY of PHI LADELPHI A

COUNTY &
ATTORNEY CENERAL of the :
COMMVONVEALTH of PENNSYLVAN A : NO. 97-2864

ORDER

AND NOW this 18th day of August, 1998, upon de novo review
of the record, the Report and Recommendation of United States
Magi strate Judge Diane M Wl sh (“Judge Wl sh”) and the
obj ections thereto of petitioner Leon Janes (“Janmes”) and the
Phi | adel phia County District Attorney (“D.A ”), and in accordance
with the attached Menorandum it is hereby ORDERED that:

Janes’ petition for habeas corpus under 28 U S.C. § 2254 is
REMANDED t o Judge Wl sh for a Report and Recomrmendati on on: 1)
the nerits of the exhausted clains (clains two, three, four and
six); 2) whether there is cause and prejudice to permt reaching
the nerits of the procedurally defaulted clains (clainms one, five
and seven); and if warranted, 3) the nerits of the defaulted
clainms (clains one, five and seven).

Norma L. Shapiro, J.



