IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES : AVIiL ACTI ON
: NO 98-2227
V.
| BRAH M KHALI L - CRIMNAL NO. 95-577-2

VEMORANDUM AND ORDER

Norma L. Shapiro, J. August 19, 1998
| brahimKhalil (“Khalil”), filing a petition for wit

of habeas corpus, alleged that his sentencing guidelines were

cal cul ated incorrectly. Because Khalil’s crimnal offense

cal cul ati on erroneously included certain funds post-dating

Khalil’s involvenent in the crimnal enterprise, his petition for
writ of habeas corpus will be granted. H s clains of ineffective
assi stance of counsel will be denied.
BACKGROUND
Khal il conspired to manufacture and distribute

counterfeit audi o-cassette tapes and | abels. On April 10, 1998,
the day his trial was to begin, he pled guilty to conspiracy,
copyright infringement, trafficking in counterfeit |abels, noney
| aundering, and crimnal forfeiture.

Khal il was hel d accountable for |aundering
$1, 004, 845.72; the original offense | evel of 24 was subject to a
plus 5 level adjustnment for |aundering nore than $1, 000, 000 but
| ess than $2,000,000. U S.S.G 8§ 2S1.1.(b)(2)(F). After a 2
| evel reduction for acceptance of responsibility under U S . S.G 8§
3El1.1.(a), the court found an adjusted offense | evel of 27 and

crimnal history category |I. This finding was consistent with



the calculations in the Presentence |Investigation Report (“PSI"),
to which the parties did not object.

The governnent noved for a downward departure under
U S. S.G 8§ 5K1.1 because of Khalil’s assistance in another
action. The court granted a downward departure of 6 levels to
of fense level 21, and crimnal history category I. The guideline
range was then 36 to 46 nonths, and the court sentenced Khalil to
40 nont hs i nprisonnent.

DI SCUSSI ON

Khal il argues that his “offense | evel under the
Sentencing CGuideline s [sic] noney |aundering provisions of
US S.G 8 2S1.1 was erroneously cal cul ated,” because “[a]t |east
$8, 100 in funds that post dated [Khalil’s] involvenent in the
of fense were erroneously attributed to [hin] in calculating his
offense level.” (Petition for Wit of Habeas Corpus, p. 1.) At
sentencing, Khalil did not object to the presentence report,
whi ch included these funds in calculating his crimnal offense
| evel .

The governnent concedes that “[Khalil] . . . has
correctly pointed out that $8,100 in |aundered funds that post-
dated his involvenent in the conspiracy was erroneously
attributed to himin calculating his offense | evel under U S. S G
§ 251.1.7 (Menorandumin Response to Petition, p. 3).

Had the $8, 100 not been included in his sentencing
cal cul ation, Khalil would have been held accountable for
| aundering $996, 745.72; this would have required a plus 4 | evel

adj ustment for |aundering nore than $600, 000 but |ess than



$1,000,000. U.S.S.G 8§ 2S1.1.(b)(2)(E). Prior to the downward
departure, Khalil’'s offense category woul d have been | evel 26,
rather than level 27. The inclusion of these funds was erroneous
and resulted in an illegal sentence. The applicable habeas
statute, 28 U. S.C. § 2255, provides that Khalil may nove this
court to set aside, vacate, or correct his sentence if “the
sentence was inposed in violation of the . . . laws of the United
States.” 28 U.S.C A 8§ 2255 (West 1994). Khalil’'s habeas
petition will be granted so the court nmay sentence himcorrectly.

See United States v. Pollen, 978 F.2d 78, 90 (3d G r. 1992)

(court's inproper calculation of defendant’s offense |evel,
resulting in a higher Cuideline sentencing range, was plain error
that seriously affected defendant’s substantial rights), cert.
deni ed, 508 U.S. 906 (1993).

In the alternative, Khalil alleges he was denied
effective assi stance of counsel because counsel (and Khalil
hinsel f) failed to notice the inclusion of the extra $8,100 in
the PSI and failed to object to it at the sentencing hearing.

The court is granting Khalil’s habeas because he received an
illegal sentence, so his ineffective assistance of counsel claim
on the sane basis is noot.

Khal il al so argues that his counsel was ineffective for
failing to request an additional one |evel reduction under
US S G 8§ 3EL.1.(b)(1), “for . . . having tinely disclosed to
the Governnent information concerning his own and ot hers

i nvolvenent in the offense.” (Petition, p. 18).



Khalil’'s ineffective assistance of counsel claimis

controlled by Strickland v. Washington, 446 U S. 668 (1984). To

establish ineffective assistance of counsel, defendant nust show
both: (1) counsel’s perfornmance fell bel ow an objective standard
of reasonabl eness; and (2) counsel’s deficient performnce so

prej udi ced the defendant that the outcone was unreliable or
fundanental ly unfair. 1d. at 687. Judicial scrutiny of

counsel’s performance nust be highly deferential. [d. at 687. A
def endant nust overcone the presunption that, under the

ci rcunst ances, counsel’s actions m ght be considered sound
strategy. 1d. at 689.

Under part two of Strickland, Khalil nust denonstrate

“prejudice,” defined as “a reasonable probability that, but for
counsel ' s unprofessional errors, the result of the proceeding
woul d have been different.” [1d. at 697. Khalil cannot establish
prej udi ce because, even if his | awer had noved for an additional
reduction under U S.S.G 8§ 3El.1, the court would have denied the
not i on.

Section 3E1.1.(b)(1) provides that a defendant can
qualify for an additional 1 level reduction if he “has assisted
authorities in the investigation and prosecution of his own
m sconduct by . . . (1) tinmely providing conplete information to
t he governnent concerning his own involvenent in the offense; or
(2) timely notifying authorities of his intention to enter a plea
of guilty, thereby permtting the governnent to avoid preparing
for trial and permitting the court to allocate its resources

efficiently.” US. S.G 8§ 3ELlL.1.(b). The Commentary to U S. S. G



§ 3E1.1.(b)(1) states that tineliness of the defendant’s
acceptance of responsibility is a consideration under this
subsection, and is context specific. “In general, the conduct
qualifying for a decrease in offense | evel under subsection
(b)(1) . . . wll occur particularly early in the case.”
US S.G 8 3El.1, Application Note 6.

Khal il argues he provided conplete information to the
Gover nnent when he di scussed the conspiracy at a neeting in
February 1996; the Governnment admtted he “did cone in and speak
with the Governnent well before the guilty plea . . . about the
crimes . . .about his involvenent in this activity.” (NT.
7/ 25/96, p. 5). But he did not plead guilty until April 10,
1996, the first day of trial.

Khalil wi thdrew fromthe conspiracy in March 1994, when
t he governnent executed a search warrant on the factories where
the tapes and | abels were counterfeited. The indictnent in this
action was returned in Cctober, 1995. Even if the court were to
conclude that he provided full and conplete information of the
crimnal activity in February, the court would not have granted
an additional departure under U S S.G 8§ 3E1.1.(b)(1). Providing
information two nonths before the trial was to begin was not
“particularly early,” since Khalil becanme aware of the
government’s investigation follow ng the search of the tape
factories two years before. Khalil was not entitled to an

addi ti onal one point reduction under U S.S.G 8§ 3El1.1.(b)(1).



CONCLUSI ON

Khalil’s sentence was based on an incorrect cal cul ation
under the Sentencing Guidelines. His petition for wit of habeas
corpus will be granted on this ground. His allegation of
i neffective assistance of counsel for the sane reason is denied
as nmoot. His petition for wit of habeas corpus because counsel
failed to nove for an additional reduction under U S . S. G 8§
3E1.1.(b)(1) is denied because he has failed to establish

prejudi ce as required under Strickland.

An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES
V.

| BRAH M KHALI L

ClVIL ACTI ON
NO. 98-2227

CRIM NAL NO 95-577-2

AND NOWthis 19th day of August, 1998, upon
consi deration of defendant's Mdtion to Vacate, Set Aside, or
Correct Sentence under 28 U.S.C. 8§ 2255, and the governnent’s
response in opposition thereto, it is ORDERED that:

1. The petition for wit of habeas corpus is GRANTED in

part:

2.
DENI ED:

a. The court mscal culated his crimnal offense

| evel and will resentence Khalil for |aundering an
amount nore than $600, 000 and | ess than

$1, 000,000, at an initial offense |evel of 26,
after a two | evel reduction for acceptance of
responsibility.

b. At resentencing, the court will hear argunent
on any appropriate reduction of sentence under
US S G 8 5KL.1 fromcrimnal offense |evel 26,
crimnal history category |

The petition for wit of habeas corpus is otherw se

a. Khalil’s petition for wit of habeas corpus on
the grounds that he was denied effective

assi stance of counsel for failure to object to the
m scal cul ation of his crimnal offense level is
noot .

b. Counsel was not ineffective for failing to
request an additional one | evel reduction under
US S G 8 3EL.1.(b)(1).




