IN THE UNI TED STATES DI STRI CT COURT
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V.
KENNETH S. APFEL,
COWM SSI ONER OF SOCI AL
SECURI TY,
Def endant : NO. 97- 2446

MEMORANDUM

Padova, J. August , 1998
Plaintiff, Linda M Mack, brought this action under 42
US CA 8 405(g) (West 1991 & Supp. 1998), seeking judicial
review of the final decision of the Comm ssioner of Social
Security, Defendant Kenneth S. Apfel (*“Conmm ssioner”) denying
Plaintiff’s claimfor disability insurance benefits (“DIB’) and
suppl emental security inconme benefits (“SSI”) pursuant to Title
Il and Title XVI of the Social Security Act, 42 U S.C. A 88 401-
433, 1381-1383(f) (West 1991 and Supp. 1998), respectively. The
parties filed cross-notions for summary judgnent. Pursuant to
Local Rule 72.1(d)(1)(C, the Court referred the case to
Magi strate Judge Charles B. Smith for a Report and Recommendati on
(“Report™). The Commi ssioner filed tinmely objections. Because
the Court finds that the decision of the Conm ssioner is not
supported by substantial evidence, the Report will be adopted and

Plaintiff’s Mtion for Summary Judgnent will be granted.



BACKGROUND AND PROCEDURAL HI STORY

Plaintiff was born in 1947. She conpleted tenth grade and
began but did not finish eleventh grade. (R at 86.) Her past
rel evant work experience includes work as a punch press operator,
a bartender and a cashier. (R at 86-88, 132, 182.) All three
jobs required that Plaintiff stand for the entire work day, and
often demanded that Plaintiff turn, lift, bend, and clinb stairs.
(R at 92, 96-99.) Plaintiff was injured at her job as punch
press operator on August 4, 1989 when she was thrown through the
air by the machine on which she was working and | anded on her
back. (R at 100, 246.) Plaintiff clains that as of the date of
t hat acci dent, August 4, 1989, she becane di sabl ed based on the
pain froma herniated disc and an abnormal heart rhythm (R at
145- 153, 178.)

Consequently, Plaintiff applied for SSI on March 16, 1992
and for DIB on April 10, 1992. Her applications were denied both
initially and upon reconsideration. (R at 154-160, 163-169.)
Plaintiff then tinely requested a hearing before an
Adm ni strative Law Judge (“ALJ”). (R at 28.) A hearing was
held before ALJ Norman B. Lynch on March 18, 1994. At this
hearing, Plaintiff testified, represented by her counsel Nornman
Weinstein, Esq. (R at 59-112.) Sixty exhibits, including
nmedi cal records and records regarding Plaintiff’s Wrkers’

Conpensation claim were entered into evidence at the hearing and



ei ght additional exhibits were admtted subsequently. (R at
116- 117, 122-124, 130.) On July 7, 1994, the ALJ issued a

decision finding Plaintiff “not disabled” under the Act and thus
ineligible for SSI and DBI. (R at 26-37.) The Appeals Counci
granted Plaintiff’s request for review of the ALJ's deci sion.

(R at 522-524.)

On February 10, 1995, the Appeals Council remanded the case
to ALJ Lynch to reconsider the opinion of Plaintiff’'s treating
physi cian, Dr. Stephen Sturtz, to give further consideration to
Plaintiff’s residual functional capacity, and if necessary, to
obtain additional testinony froma vocational expert. (R at
523.) Suppl enental hearings were held on April 18, 1995 and My
16, 1995, at which the ALJ once again elicited the testinony of
Plaintiff. At the latter hearing, a Vocational Expert, Dr.
Romanoff, testified. (R at 126-144.) On Septenber 25, 1995,
the ALJ issued his second decision denying Plaintiff disability
benefits. (R at 11-19.) The ALJ's findings becane the final
deci sion of the Conm ssioner when the Appeal s Counci
subsequently denied Plaintiff’s request for review (R at 6-7.)
On April 9, 1997, Plaintiff filed this action. Both parties
filed nmotions for sunmary judgnent. Magistrate Judge Smth
entertai ned oral argunent on the Mdtions and then issued his

Report.



In the Report, the Magistrate recommends that, based on a
review of the record as a whole, the Conm ssioner’s decision is
not supported by “substantial evidence.” Thus, the Report
recommends that Plaintiff’s Mtion for Summary Judgnent be
granted, Defendant’s Mdtion for Sunmary Judgnent be deni ed, and
t he Conm ssioner be instructed to award Plaintiff benefits

cal cul ated as of August 4, 1989.

1. LEGAL STANDARD

The role of the Court in reviewi ng the Conm ssioner’s
decision is to determ ne whether that decision is supported by
“substantial evidence.” 42 U S.C A 8§ 405(g). “Substanti al
evidence” is “such relevant evidence as a reasonable m nd m ght

accept as adequate to support a conclusion.” Richardson v.

Perales, 402 U S. 389, 401 (1971) (quoting Consolidated Edi son

Co. v. NLRB, 305 U S. 197, 229 (1938)). It consists of nore than

a nere scintilla of evidence but may be | ess than a
preponderance. |d. The Court may not undertake a de novo review

of the Cormm ssioner’s deci sion. Monsour Medi cal Center v.

Heckler, 806 F.2d 1185, 1190-91 (3d Cr. 1986) (holding that the
Court nust defer to agency inferences fromfacts if they are
supported by substantial evidence, “even [where] this court
acting de novo m ght have reached a different conclusion”)

(citation omtted)). “[T]he evidence nust be sufficient to



support the conclusion of a reasonable person after considering

the evidentiary record as a whole, not just the evidence that is

consistent with the agency’s findings.” 1d. at 1190.
I11. DI SCUSSI ON
A The Process
Title Il of the Social Security Act provides for the paynent

of disability insurance benefits to those who have contributed to
the program and who suffer froma physical or nental disability.
42 U.S.C. A 8 423(a)(1)(D. Title XVI of the Act establishes
that a person is eligible for SSI benefits if his or her incone
and financial resources are below a certain level, and if he or
she is "disabled." The statutory definition of “disability”
under both Titles is as foll ows:

(1) The term"disability" nmeans--

(A) inability to engage in any substantial gainful
activity by reason of any nedically determ nable

physi cal or nental inpairnment which can be expected to
result in death or which has |asted or can be expected
to last for a continuous period of not |less than 12
nont hs

(2) For purposes of paragraph (1)(A)--

(A) An individual shall be determ ned to be under a
disability only if his physical or mental inpairment or
i mpai rments are of such severity that he is not only
unabl e to do his previous work but cannot, considering
hi s age, education, and work experience, engage in any
ot her kind of substantial gainful work which exists in
t he national econony.



(3) For purposes of this subsection, a "physical or
mental inmpairment” is an inpairnent that results from
anat om cal, physiol ogical, or psychol ogi cal
abnornmalities which are denonstrable by nedically
acceptable clinical and | aboratory diagnostic

t echni ques.

42 U . S.C. A. 8 423(d). The Secretary of Health and Human Servi ces
has established a five step sequential evaluation process for

determ ning whether a person is disabled. WIllians v. Sullivan,

970 F.2d 1178, 1180 (3d Gir. 1992) (citing 20 C. F.R § 404.1520).

In Sullivan v. Zebley, 493 U. S. 521 (1990), the Suprene Court of

the United States explained how this sequential evaluation
process operates:

The first two steps involve threshold determ nations
that the claimant is not presently working, and has an
i mpai rment which is of the required duration and which
significantly limts his ability to work. In the third
step, the nedical evidence of the claimant's inpairnent
is conpared to a list of inpairnents presuned severe
enough to preclude any gainful work. |If the claimant's
i npai rment matches or is "equal" to one of the listed

i mpai rments, he qualifies for benefits w thout further
inquiry. |If the claimnt cannot qualify under the
listings, the analysis proceeds to the fourth and fifth
steps. At these steps, the inquiry is whether the
claimant can do his own past work or any other work
that exists in the national econony, in view of his

age, education, and work experience. If the claimant
cannot do his past work or other work, he qualifies for
benefits.

ld. at 525.1

! The reqgul ations inplenmenting the Title XVI standard, 42
US CA 8 1382c(a)(3), and those inplenenting the identi cal
Title Il standard, 42 U . S.C. A § 423(d) are the sane in al
rel evant respects. WIlians, 970 F.2d at 1181 n. 1.
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In this case, the Comm ssioner concedes that Plaintiff
satisfies the requirenents of the first two steps of the
sequential evaluation process, i.e., that Plaintiff has not
wor ked since August 4, 1989 and that her inpairnents are
“severe.” Plaintiff’s inpairnents however, do not match and are
not equal to one of the listed inpairnents in the Listing of
| npai rments in Appendi x 1, Subpart P, Regul ations No. 4. Thus,
the anal ysis proceeds to step four, where the ALJ concl uded that
Plaintiff possessed the residual functional capacity for the full
range of light work and could resune her previous work as a
cashier or bartender. (R at 19.) It is at this step, that the

Court begins its review

B.. The Medi cal Evi dence

In order to determ ne whether the Conmi ssioner’s decision is
supported by substantial evidence, it is necessary to begin with
a review of the nedical evidence of record. It is essential for
this Court to consider the “evidentiary record as a whole, not
just the evidence that is consistent with the agency’ s findings.”

Monsour Medical Center, 806 F.2d at 1190.?2

On August 4, 1989, Plaintiff had her accident. She was seen

that day at the dispensary by Dr. Habib Tonsey, MD. Dr. Tonsey

2 The Court has reviewed thoroughly the entire
adm nistrative record. The nedical history as provided hereinis
derived fromthat record.



di agnosed Plaintiff with a contusion of the |left buttock and back
of the head. (R at 461.) Dr. Tonsey saw Plaintiff again three
days later at which tinme he found a snall hemat oma over her
sacral region and noted that Plaintiff was tender in the coccyx.
He prescribed hot packs and Motrin. (R at 461-463.)
Utimately, Dr. Tonsey canme to believe that Plaintiff had a
herni ated disc and referred her to Dr. Gene Salkind, MD. (R at
458.) On August 11th and 14th, Plaintiff visited her treating
physi cian, Dr. Stephen Sturtz, D. O, conplaining of back and | eg
pain. Dr. Sturtz referred Plaintiff to Dr. Norman Ristin, MD.
for a CAT scan. Dr. Ristin s inpression of Plaintiff’s condition
was a “large herniated disc at L4-L5." (R at 245.)

Plaintiff was admtted to Northeastern Hospital in
Phi | adel phi a on August 22, 1989 with conplaints of nausea and
dull chest pain. An EKG was normal and Plaintiff was di scharged
the next day with a diagnosis of “paroxysmal supraventricul ar
tachycardia.”® (R at 22.) Dr. Gerald Scharf, D. O, exam ned
Plaintiff approximately two weeks |ater at the request of Dr.
Sturtz. He noted that, “probably this is a benign arrhythma.”
Hi s final diagnosis was “paroxysmal supraventricular tachycardia
-- by history.” (R at 310-312.) On Novenber 9, 1989, in a

letter to Dr. Sturtz, Dr. Scharf indicated that the doctors who

3 “Tachycardia -- excessive rapidity in the action of the
heart.” (Report at 5 n.2 (citing Dorland’s Illustrated Medical
Dictionary, Twenty-eighth Edition, 1994, p.1665).)
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had treated Plaintiff in the emergency roomin | ate August
t hought that the supraventricular tachycardi a was secondary to
caffeine. (R at 315.)

Between her visit with Dr. Tonsey in August of 1989 and her
visit with Dr. Sal kind on January 9, 1990, Plaintiff was treated
by an orthopedi c surgeon, Dr. Bal esubramanian. Plaintiff told
Dr. Bal esubramani an that her right | eg pain had “subsided
significantly,” but that she continued to have | ow back pain.

Dr. Bal esubramani an reported that Plaintiff had a positive
straight leg-raising test. (R at 512-513.) He treated
Plaintiff with epidural steroid injections, with no relief to
Plaintiff. (R at 246-247, 463.) On January 9, 1990, Plaintiff
presented to Dr. Salkind with mniml |ow back pain and severe
right leg pain. The pain awakened her at bedtinme and nunbness in
her |l ower extremties increased with wal king, reaching, tw sting,
sitting, coughing and sneezing. (R at 246-247.) Dr. Sal kind
recorded that his inpression was that Plaintiff had sustained a
herni ated di sc at L4-L5 and that, based on review of an EMG of
the upper extremties, she had nerve root irritation involving
C7-8 on the left side. He recommended that Plaintiff be admtted
to the hospital for nyel ography and di skectony. (I1d.)

In a letter dated July 19, 1990, Dr. Salkind wote to Dr.
Tonsey regarding a neurological followup visit with Plaintiff.

In that letter, he stated that despite his earlier recomendation



of back surgery, Plaintiff was “petrified” of surgery. He

expl ained that Plaintiff still conplained of persistent |ow back
pain, but that she did not have radicular pain at that tine. Dr.
Salkind s inpression was that Plaintiff had “markedly inproved.”
He opined that Plaintiff could return to work with a lifting

maxi mum of 25 pounds and bendi ng kept to an occasi onal basis.

(R at 485.)

Just one nonth later, Plaintiff was exam ned by Dr. Parviz
Kanmbin, MD., an orthopedic surgeon. At that visit, which took
pl ace on August 20, 1990, Plaintiff conpl ained of severe back
pain radiating to her right lower extremty. The pain escal ated
wth sitting, novenent and activity. Pain to her neck persisted,
but her shoul der pain had inproved. (R at 264.) A |unbar
spinal x-ray revealed no fracture, dislocation or disease. Dr.
Kanmbin confirmed that Plaintiff had signs of root conpression of
the I ower lunbar spine and a disc herniation at L4-L5, wth
radi cul opathy at the sane location. (R at 265.) |In Dr.
Kanmbin’s opinion, Plaintiff was unable to return to work and
activity. He referred her for an MRl and prescribed Mtrin and
Darvocet N, 100 ng. for pain. (R at 266.) Dr. Mchael Brooks,
M D., perforned the MRl on August 23, 1990. His evaluation once
again reveal ed a “di sc degeneration at L4-5 with mld centra
disc herniation.” (R at 248.) On August 27, 1990, Dr. Kambin

reviewed the MRI and confirned that, “[s]he does have a disc
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herni ation at L4,L5 extending to the right.” (R at 263.) Dr.
Kanbi n recommended surgery.

Plaintiff later related that she was fearful of surgery
because she had a history of cardiac problens. Dr. Kanbin noted
pal pations and referred her for a cardi ovascul ar evaluation. (R
at 262.) Dr. Kanbin continued to see Plaintiff throughout the
latter part of 1990 into the early part of 1991, during which
tinme he repeatedly reported Plaintiff’s conplaints of pain in the
back and right | eg. (R at 259-266.)

Pursuant to Dr. Kanbin's referral, Plaintiff was seen by Dr.
Arthur Smth, MD., on Cctober 23, 1990. An EKG was normal. Dr.
Smth summari zed that Plaintiff has a “history conpatible with a
paroxysmal atrial tachycardia. She also has chronic obstructive
I ung disease with chronic bronchitis.” (R at 249-250.) Dr.
Smth also reported that on Decenber 27, 1990, when Plaintiff was
reporting for physical therapy, she devel oped pal pitations. An
el ectrocardi ogram was taken as an energency and Plaintiff proved
to have atrial flutter. She was given Inderal 20 ng, four tines
per day. The next day, the palpitations stopped. Dr. Smth
instructed Plaintiff to stop taking the Inderal. (R at 258.)

In late January 1991, Plaintiff was seen for a neurol ogi cal
eval uation by Dr. Moisey Levin, MD. Dr. Levin’s opinion was
that Plaintiff suffered froma herniated disc at the L4-L5 [|evel,

wi th lunmbar radicul opathy. He recomended physical therapy and
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Motrin. Dr. Levin continued to see Plaintiff periodically

t hroughout the spring/sumrer of 1991. In March, he reported that

Plaintiff’s back pain increased wth bending, lifting, and
prol onged sitting. In April, her pain persisted, and was achy in
character. In May, Plaintiff reported feeling a little bit

better. On a scale of 0 to 10, she stated that her pain was in
the range of 5-6. |In June however, Plaintiff continued to
conplain of |Iower back pain which did not subside with the
treatnent provided. Dr. Levin suggested a neurosurgica
consultation. And then in August, 1991, Plaintiff reported that
she felt nmuch better and that “the pain doesn’'t bother her too
much.” (R at 316-322.)

On February 18, 1991, Dr. Kanbin was deposed regardi ng
Plaintiff’s workers’ conpensation claim (R at 393-421.)
During that deposition, Dr. Kanbin was asked whether, in his
opinion, Plaintiff was capable of resum ng her work as a punch
press operator. He answered, “No.” (R at 400-405).
Specifically, he stated,

| don’t believe she can pick up nore than 10 pounds,

. [Alny kind of job that he gives her, she wll not
be able to sustain that job at a certain tine with al
the pain that she has. She may work for a few days, a
week, be forced to stay off and rest, take nedication,
and go back on. So I think the way she is now, she
will not be able to continue to sustain any job for any
| engthy period of tine.

| stated that if the wei ghts are about 10 pounds, she

could do it, but this would not be -- she woul d not be
able to sustain it. She could do it for a few days, a

12



week, then she is going to have probl ens, then she has
to take off and be treated.

Shé éould work on a part-tine basis, maybe four hours a

day. She would be able to sit, stand, walk,

alternating her position as desired and do it -- the

lifting without being nore than 10 pounds. She could

not tw st; she could not bend; she cannot roll; she

cannot kneel; she cannot reach above her shoul der

| evel .

(R at 400-403.)

Pursuant to a referral by Dr. Sturtz, Dr. WIIiam Knox,
Ph. D. assessed Plaintiff’'s appropriateness for biofeedback
therapy in an initial evaluation on June 13, 1991. Dr. Knox
recommended that Plaintiff participate in a Biof eedback Therapy
Programto reduce the pain in her |ower back, neck and shoul der.
He anticipated a reduction in Plaintiff's pain after 10-12 weeks
of therapy. (R at 267-268.)

On June 26 and August 7, 1991, Dr. Steven Masceri, MD., who
practices rehabilitative nedicine, examned Plaintiff. After
gi ving her a physical exam nation which reveal ed a negative
straight leg test and a normal sensory exam nation, in addition
to sonme tenderness and pain in the paral unbar areas, his
i npression was as follows: “(1) chronic persistent |unbosacral
sprain/strain; (2) lunbar radiculopathy.” (R at 518-519.) On
the 7th, Dr. Masceri noted that Plaintiff’'s right radicular pain

had resol ved. Al though she continued to conplain of |ow back

pain, she denied radiating pain into the |lower extremties. Dr.

13



Masceri recommended continui ng physical therapy. (R at 520-
521.)

Plaintiff saw a chiropractor, Dr. Larry Segal, on March 27,
1992. Dr. Segal’ s objective findings were of pal patory
t enderness over the right posterior cervical region, the left and
right trapezius, the right I evator scapul ae, the right quadratus
| umborum the right gluteal and right paraspinal nuscles in the
thoracic and lunbar spine. (R at 286.) He reported that within
the first three treatnents, Plaintiff responded well and in fact
stated that her | ow back pain had dimnished and there was no
tingling in her legs. (R at 287.)

Dr. Nora Faynberg exam ned Plaintiff for the Pennsyl vania
Bureau of Disability Determ nation on August 13, 1992. Regarding
t he muscul oskel etal exam nation, Dr. Faynberg reported that it
reveal ed, “[t]he range of notion was limted to the forward bend
whi ch the patient could performto 45 degrees. The patient could
not performtandemgait. She could not conme straight up fromthe
squatting position. She could not performtoe-to-heel walk.”

Her inpressions were: (1) lunbosacral radicul opathy; (2) history
of central disc herniation at L4-L5 found on MRI Scan . . . ; (3)
history of atrial flutter; (4) ischem c heart disease; (5)
chronic obstructive pul nonary di sease; (6) enphysema. (R at

288- 290.)
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Plaintiff also was exam ned for the Bureau of Disability by
Dr. Steven Klinman, M D. on March 18, 1993. Plaintiff indicated
to Dr. Klinman that her neck and back pain were not as severe as
they once were, but both did continue to limt her activities.
She clained not to be able to stand for any length of tinme nor to
be able to carry nore than ten pounds. She represented that she
spent nost of her tine sitting or |ying around her hone, which
had caused her to gain about 50 pounds since the accident. (R
at 302-305.) Dr. Klinman perforned an el ectrocardi ogram t hat
produced results within normal limts. He noted however, that a
prior electrocardiogramwas quite different, revealing non-
specific ST-T wave changes, possibly representing ischem a.
Regarding Plaintiff’s back, he noted, “she does not really
experience any significant synptomatol ogy.” (1d.)

Plaintiff’s treating physician, Dr. Sturtz, conpleted a
“Medi cal Assessnent of Ability to Do Wirk-Rel ated Activities” on
January 24, 1994. (R at 447-448.) 1In the Report, he indicated
that Plaintiff “occasionally” (fromvery little up to 1/3 of an 8
hour day) would be able to carry up to 12 pounds. The nmaxi mum
that she “frequently” (from1l/3 to 2/3 of an 8 hour day) would be
able to carry was 8-10 pounds. He also reported that Plaintiff
woul d be able to stand or walk a total of 2 hours in an 8 hour
wor k day, only one-half hour at a tinme. She would be able to

sit, according to Dr. Sturtz, for a total of one hour during an 8
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hour work day, for only 10-15 mnutes uninterrupted. Plaintiff’s
ability to reach, kneel, push, and pull were affected by her
injury, and Dr. Sturtz noted that Plaintiff should never clinb,
kneel or crawl and only occasionally bal ance, stoop, and crouch.
Al of Dr. Sturtz’'s nedical findings were supported by a
determnation that Plaintiff suffered froma “herniated disc at
L4-1L5." (R at 445-448.)

Plaintiff was admtted on an energency basis to Frankford
Hospital on February 3, 1994, with conplaints of tachycardia. An
EKG was “essentially normal.” She did well and was di scharged
the following day in stable condition. (R at 487-488.)%

Dr. Kanbin once again evaluated Plaintiff on July 13, 1994.
She continued to conplain of severe pain in her back. Dr. Kanbin
noted in his report that the appearance of a nore recent M
remai ned unchanged -- "[t]he L4-5 disc is dehydrated, and there
is evidence of degeneration of the disc bulging at this level.”
Hi s prognosis remai ned guarded. (R at 530.) Plaintiff also
presented to Dr. Kanbin with conplaints of severe back pain on
January 16, 1995. She reported that at tines she had pain going

down her | egs that becane nore intense when she was active. Dr.

“*This is the last reported incident of any sort of heart
problem And in fact, on April 18, 1995, at the suppl enental
hearing before the ALJ, Plaintiff’'s attorney represented that
Plaintiff’s “heart condition” was stable. (R at 117.) Because
the record | acks sufficient evidence to support a finding that
Plaintiff’s heart condition is of a disabling severity, the Court
need not discuss it further.
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Kanbin again noted that Plaintiff had “signs and synptons of disc

herni ation at L4-5.”" Because of the persistence of these “signs

and synptons,” Dr. Kanbin arranged for further testing to see if

Plaintiff required surgical deconpression. (R at 531.)°

C._ Step Four

The Social Security regulations discussing exertion
requi renents define light work as foll ows:

(b) Light work. Light work involves lifting no nore
than 20 pounds at a tinme with frequent |lifting or
carrying of objects weighing up to 10 pounds. Even

t hough the weight lifted may be very little, a job is
in this category when it requires a good deal of
wal ki ng or standing, or when it involves sitting nost
of the tinme with sone pushing and pulling of armor |eg
controls. To be considered capable of performng a
full or wide range of Iight work, you nust have the
ability to do substantially all of these activities.

| f soneone can do |light work, we determ ne that he or
she can al so do sedentary work, unless there are
additional limting factors such as |oss of fine
dexterity or inability to sit for |long periods of tine.

20 CF.R 8 404.1567(b) (1997). Both Dr. Sturtz and Dr. Kanbin
concluded that Plaintiff could not perform*“light work” as
defined by the Act. Dr. Sturtz confined Plaintiff to standing

for at nost two hours of an eight-hour work day and to sitting a

> A nunber of the reports subnmitted by Plaintiff as exhibits
to her summary judgnent notion were never considered by the ALJ
nor the Appeals Council. As the Magistrate Judge indicated in
his Report, this evidence may not be considered by the Court upon
revi ew because Plaintiff has not denonstrated “good cause” for
her failure to incorporate the “new evidence into the record at
the prior proceeding. See Szubak v. Secretary of Health & Human
Services, 745 F.2d 831, 833 (3d Cir. 1984).
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total of one hour during the sanme day. Dr. Kanbin limted
Plaintiff to working approximately four hours per day,
alternating anong sitting, standing and wal king positions, and
lifting no nore than ten pounds. Plaintiff’s own conplaints are
consistent with these reports. On a “good” day, she represented
to the ALJ that perhaps she could stand for an hour at a tine,
and sit for an hour and a half. On a “bad” day, she could stand
for about 20 mnutes and sit for 20 to 30 mnutes at a tine. (R
at 108.)

Clearly, these opinions support a finding that Plaintiff is
unable to engage in “light work.” However, the ALJ chose to
di scredit these opinions because he determ ned that their
foundation, the presence of a disc herniation at L4-L5, was not
supported by the record. Based on a review of the record as a
whol e, the Court finds that the ALJ's determ nation is not

supported by “substantial evidence.”

1. Finding of No L4-15 Herniation

The ALJ found specifically that neither the Mudi cal
Assessnent Form conpleted by Dr. Sturtz, nor the opinion given by
Dr. Kanbin, as Plaintiff’s treating physicians, were deserving of
controlling evidentiary wei ght because they were based on the

faulty assunption that Plaintiff had a herniated disc at L4-L5.
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Pursuant to the regul ations, the ALJ nust give a treating
physician’s opinion controlling weight if (1) it is well-
supported by nedically acceptable clinical and | aboratory
di agnostic techniques, and (2) it is not inconsistent with the
ot her substantial evidence of record. 20 C.F.R 88§

404, 1527(d) (2), 416.927(d)(2) (1997).° In this case, both
conponents of this equation are present. The record reveals the
follow ng: Just after the accident in August of 1989, Dr. Sturtz
referred Plaintiff to Dr. Ristin for a CT scan. Based on that
scan, Dr. Ristin s inpression was a “large herniated disc at L4-
L5.” (R at 245.) 1In Novenber of that year, Dr. Sal kind, a
neur osurgeon, recorded that Plaintiff “did, in fact, sustain a
herniated disc at L4-5." (R at 247.) Dr. Mchael Brooks, who
performed an MRl on Plaintiff on August 23, 1990, reported that
the MRl revealed that Plaintiff suffered from“di sc degeneration
at L4-L5 with mld central disc herniation.” (R at 248.) Dr.
Kanmbin then reviewed the MRl and confirned that “[s]he does have
a disc herniation at L4, L5 extending to the right.” (R at
263.) In January 1991, another doctor, Dr. Mbisey Levin, opined
that Plaintiff suffered froma herniated disc at L4-L5. (R At

316-322.) In August of 1992, the doctor for the Pa. Bureau of

® As the Conmmi ssioner points out, the regulations are the
authoritative standard for eval uating nedi cal source opinions.
See Santise v. Schweiker, 676 F.2d 925, 932-933 (3d G r. 1982)
(stating that Congress has vested in the Comi ssioner the power
to pronul gate |l egislative regulations to inplenment the Act).
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Disability Determ nation, Dr. Faynberg, again concluded that
Plaintiff had a history of central disc herniation at L4-L5. (R
at 289-290.)

The Court is mndful of the fact that it is in the province
of the ALJ to nake determ nations as to the weight of the
evi dence. However, the ALJ “cannot reject evidence for no reason

or the wong reason.” Mson v. Shalala, 994 F.2d 1058, 1066 (3d

Cr. 1993) (citing Cotter v. Harris, 642 F.2d 700, 707 (3d Cr

1981)). Certainly, the conclusion that Plaintiff suffered froma
herni ated disc at L4-L5 is consistent with the other substanti al
evi dence of record and is supported by “nedically acceptable
clinical and | aboratory diagnostic techniques.” And once the
presence of a herniated disc had been established, there renained
no appropriate basis for the ALJ to disregard the opinions

expressed by treating physicians Dr. Sturtz and Dr. Kanbin

2. Plaintiff’s Conplaints

Under the regulations, the ALJ eval uates synptons, such as
| ow back pain, on the basis of nedical signs and findings that
coul d reasonably be expected to produce the synptons alleged. 20
C.F.R 88 404. 1529, 416.929 (1997). Subjective conplaints nust
be substantiated by nedical evidence and the Plaintiff “nust show
that he has a condition which reasonably could be expected to

produce the alleged synptons that are the cause of his inability
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to work.” WIlIlianms, 970 F.2d at 1186 (citing 20 C.F.R 8

404. 1529 (1991)). \Wen the nedical evidence establishes the

exi stence of a nedically determ nable inpairnent that could
reasonably be expected to produce a claimant’s all eged synptons,
the regulations then require the ALJ to evaluate their intensity
and persistence and their affect on the claimant’s ability to
work in light of the entire record. 20 C. F.R 88 404.1529(c),
416.929(c) (1997). At that point, the ALJ nmust assess the
credibility of the claimant’s subjective synptons. |In doing so,
the ALJ considers the avail abl e objective nedical evidence, a
claimant’s own statenents about his or her synptons, statenents
and other information provided by treating or exam ning
physi ci ans or other persons about the synptons and how t hey

af fect the individual, and any other relevant evidence in the
record. 20 C.F.R 8§ 404.1529(c)(2) & (3), 416.929(c)(2) & (3)
(1997).

The Court does not quarrel with the ALJ' s entitlenent to
draw an inference adverse to Plaintiff fromthe fact that she
gave conflicting testinony regarding the tinmes and the frequency
of her visits to certain doctors. However, the ALJ's treatnent
of Plaintiff’s conplaints of pain and physical |limtations cannot
stand in light of the Court’s holding that the ALJ was not on

sound ground in rejecting the reports of Drs. Sturtz and Kambin
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Had the ALJ given due consideration to those reports, the ALJ's
anal ysis of Plaintiff’s conplaints m ght have been different.
Aside fromthe opinions of Dr. Sturtz and Kanbin, the only
ot her nedical opinion in the record that pertains to Plaintiff’s
physi cal capabilities and limtations is the opinion of Dr.
Salkind. In a followup visit wwth Dr. Sal kind, after he
suggested surgical intervention, Plaintiff’s conplaints to himof
radi cul ar pain were nuted. Based on this visit, Dr. Salkind
opined that Plaintiff could return to work with a lifting maxi mum
of 25 pounds.’ Although Dr. Sal kind' s assessnent of Plaintiff’'s
lifting capacity certainly indicates that in his opinion she
satisfied the lifting threshold for “light work,” Dr. Salkind
does not give his opinion regarding Plaintiff’s ability to sit
and to stand for extended periods of tinme. The opinion inits
entirety, reads, “My inpression is that this patient is markedly
inproved as a result of her lunbar disc herniation. | do feel
that she could return to work with a lifting maxi nrum of 25 pounds

and bendi ng kept to an occasional basis.” (R at 485.) 1In light

"Although it is not part of the Court’'s analysis in this
case, the Court notes that the context of Plaintiff’s reports of
subsiding pain are revealing. There appears to be a pattern in
whi ch, once surgery is suggested to Plaintiff, she reports an
i nprovenent in her condition. For exanple, once Dr. Sal kind
recommended surgery, he reported that Plaintiff’s conplaints of
radi cul ar pain ceased, causing himto opine that Plaintiff had
“markedly inmproved.” On June 16, 1991, Dr. Levin suggested to
Plaintiff that she attend a neurosurgical consultation. Three
weeks | ater, at her next visit, Plaintiff reported that she felt
“much better and the pain doesn’t bother her too nuch.”
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of the opinions of Plaintiff’s two treating physicians and her

corroborating subjective conplaints, the record as a whole sinply

does not support the AL)'s finding that Plaintiff has the ability
to perform*“substantially all of the activities” required under

the definition in the regulations of “light work. Fur t her nor e,
because Plaintiff’s previous two jobs as cashier and bartender
are generally perforned in the [ight work range, Plaintiff is not

able to return to her fornmer work. 8

D.. Step Five

Since the ALJ's decision at step four of the sequenti al
evaluation is not supported by substantial evidence, it is
necessary to nove to step five. At step five, it is determ ned
“on the basis of the claimant’s age, education, work experience,
and residual functional capacity, whether the applicant can
perform any ot her gainful and substantial work within the
econony.” Santise, 676 F.2d at 927. “An individual shall be

determ ned to be under a disability only if his physical or

8 At the second suppl enental hearing, the Vocational Expert,
whom t he ALJ found credible on this point, testified as foll ows:
“As a bartender, that work is generally unskilled and is
performed in the general econony in the |ight category. As a

cashier at K-Mart . . . that job was also unskilled and normally
or generally it’s perfornmed in the light range, although at
times, like she’s nmentioned around Christmas tine, it could

becone nmedium” (R at 140-141.)
Plaintiff’s former work as a punch press operator is
consi dered “nmediuni work. (R at 140.)
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mental inpairment or inpairnents are of such severity that he is
not only unable to do his previous work but cannot, considering
hi s age, education, and work experience, engage in any other kind
of substantial gainful work which exists in the national

econony.” 42 U.S.C A § 423(d).

The Comm ssioner argues that the record does not support a
finding of “disabled” at step five. However, the basis of that
conclusion is the ALJ's finding that Plaintiff had the residual
functional capacity to engage in “light work,” or at |east,
“sedentary work.” The Court has already found that the ALJ s
determ nation regarding Plaintiff’s ability to do “light work” is
not supported by substantial evidence. As to “sedentary work,”
the reqgul ati ons provide as foll ows:

(a) Sedentary work. Sedentary work involves lifting no

nore than 10 pounds at a tinme and occasionally lifting

or carrying articles |like docket files, |edgers, and

small tools. Although a sedentary job is defined as

one which involves sitting, a certain anount of walking

and standing is often necessary in carrying out job

duties. Jobs are sedentary if wal king and standing are

requi red occasionally and other sedentary criteria are

met .

20 CF. R 8 404.1567(a) (1997).

Based on the opinions of Dr. Sturtz and Dr. Kanbi n,
Plaintiff’s exertional limtations are so severe so as to prevent
her from being able to perform sedentary work. Even part-tine

sedentary work assunes that Plaintiff could work each day for an

assigned four hours. It is clear fromthe record that the
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intensity of Plaintiff’'s pain varies fromday to day. There is
no indication, in fact, based on Dr. Kanbin's testinony, it is
hi ghly doubtful, that Plaintiff could sit for four hours w thout
alternating positions. The significance of these |imtations for
Plaintiff’s disability determ nati on was di scussed by the
Vocati onal Expert at the second suppl enental hearing.

ATTY. And in that [Dr. Sturtz’'s “Medical Assessnent”],

he indicates that in an eight hour day, she can only

stand or walk two hours, and sit for an hour a day,

woul d you agree that that would preclude substanti al

gai nful enpl oynent ?

VE: Yes, it woul d,

ATTY: And did you have an opportunity to review the
testinmony of Dr. Kanbin?

VE: The deposition you re tal king about?
ATTY: Yes.
VE: Yes. Un-huh.

ATTY: And Dr. Kanbin’s opinion was that the clai mant
could only work on a part-tinme basis of four hours a
day, could not lift nore than ten pounds, could not
tw st, bend, roll, kneel, or reach over her shoul der.
Whul d you acknow edge that that woul d preclude
substanti al gainful enploynent as well?

VE: Well, it would provide for sedentary, unskilled
work on a part-tine basis. |It’s four to five hours a
day, | thought he said. Four to five hours a day.

ATTY. Yeah. But at four hours it would be part-tine
wor k?

VE: Yes, it would be part-tinme work.

ALJ: Can part-tinme work -- are there any unskilled jobs
whi ch woul d pay $500 a nmonth to an enpl oyee that woul d
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only work 20 to 25 hours a week? That’'s about $125 a
week.

VE: Yes. |If you work every day, for four or five
hour s.

ALJ: So if an individual did work four to five hours,
five days a week, would that provide for incone at the
| evel of --

VE: $125?

ATTY: $125 a week?

VE: Not too many jobs would permt that.

ALJ: M. Winstein?

ATTY: | have no further questions.

ALJ: Now, $7 an hour woul d produce $140 a week.

VE: Unskilled work, it’s not likely you' re going to
start at $7 an hour.

ALJ: Ckay. What do -- do you know what cashiers at --
well, you're talking about limted to sedentary work --

VE: That’'s correct.

ALJ: How about cashiers? Self-service cashiers at gas
stations, what do they generally start at?

VE: $5, sone even |ess, mninml wage.
(R at 142-143.)

The ALJ discredited the conclusions given by the Vocati onal
Expert because they assuned the accuracy of the opinions of Dr.
Sturtz and Dr. Kanbin, opinions which the ALJ found to be
deserving of little evidentiary wei ght based on the reasons
di scussed above. However, the Court has found that the record as

a whol e supports the existence of a herniated disc at L4-L5 and
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thus the basis for the treating physicians’ opinions. Therefore,
the ALJ's finding that the testinony of the Vocational Expert was
not valid is not supported by substantial evidence.

As the ALJ pointed out in his Qpinion, an incone of $500.00
per nonth is “inconme which is presunptive of the perfornmance of
substantial gainful activity.” (Sep. 25, 1995 ALJ Op. at 5
(citing 20 CF. R 8§ 404.1574.) It is apparent fromthe above
di al ogue that even if Plaintiff were able to perform sedentary
work for four hours a day five days a week, which appears
guestionabl e, she would not be able to engage in “substanti al
gai nful enploynent” as defined by the Act. According to the
Vocati onal Expert, unskilled, sedentary jobs pay $5 an hour or
|l ess. Twenty hours a week at five dollars an hour does not add

up to the requisite $500 per nonth.?®

E. Awar d
The only remai ning question is whether this case should be
remanded to the Conm ssioner for further proceedi ngs or reversed

with a direction that benefits be awarded. "A district court,

°At the tinme of the ALJ's decision, Plaintiff was forty-
ei ght years old and thus at the high end of “younger”
individual. 20 C F.R 88 404.1563, 416.963 (1997). She has a
“limted” education. 20 C F.R 88 404.1564, 416.964 (1997). Her
past relevant work was “unskilled.” (R 140-141.) However, none
of these factors works to mtigate the concl usion that
Plaintiff’s maxi mum sustai ned work capacity is not even in the
“sedentary” range, thereby preventing her fromengaging in

“substantial gainful enploynent.”
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after review ng the decision of the [ Comm ssioner] may, under 42
US CA 405(g) affirm nodify, or reverse the [Conm ssioner]'s
position with or without a remand to the [Comm ssioner] for a

rehearing." Podedworny v. Harris, 745 F.2d 210, 221 (3d Cr.

1984). The decision to award benefits shoul d be nmade only when
the adm nistrative record of the case has been fully devel oped
and when substantial evidence on the record as a whol e indicates
that the claimant is disabled and entitled to benefits.

Glliland v Heckler, 786 F.2d 178, 184 (3d Cr. 1986). Wen

faced with such a case, it is unreasonable for the court to give
the ALJ anot her opportunity to consider new evi dence concerning
the disability because the adm nistrative proceeding would only
result in further delay in the receipt of benefits. 1d. at 185.
In this case, a conprehensive admnistrative record nmakes renmand
unnecessary. The decision of the Conm ssioner will be reversed
with directions that benefits be awarded begi nni ng August 4,
1989.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LINDA M MACK, : CIVIL ACTI ON
Plaintiff :
V.
KENNETH S. APFEL,
COMM SSI ONER OF SOCI AL
SECURI TV,

Def endant NO 97-2446

ORDER

AND NOW this day of August, 1998, upon consideration
of Plaintiff’s and Defendant’s Cross Mdtions for Summary Judgment
(Doc. Nos. 12 & 13), and after review of the Report and
Recommendat i on of Magi strate Judge Charles B. Smith (Doc. No. 16)
and Defendant’s Objections thereto (Doc. No. 18), it is HEREBY
ORDERED t hat :

(1) The Report and Recommendation i s APPROVED and
ADOPTED

(2) Plaintiff’s Mdtion for Summary Judgnent is GRANTED
(3) Defendant’s Mtion for Summary Judgnent i s DEN ED.
(4) The final decision of the Conm ssioner denying
Plaintiff’s claimfor disability insurance benefits and
suppl enental security incone under Title Il and Title
XVl of the Social Security Act is REVERSED

(5) The Conmissioner is instructed to award benefits
cal cul ated as of August 4, 1989.

BY THE COURT:

JOHN R PADOVA, J.
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