IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALFONSO FAHEEM MADI SON, : ClVIL ACTI ON
et al. :
Plaintiffs
V.

MARTIN F. HORN, et al., :
Def endant s : NO. 97-3143

MEMORANDUM

Padova, J. August , 1998

Five Plaintiffs, prisoners acting pro se and in fornma

pauperis, originally brought this action against el even

Def endants: the Comm ssioner of the Pennsylvani a Departnent of
Corrections and various enployees of the State Correctional
Institution at Frackville. They subsequently added a twelfth
Def endant.® Sone of the Defendants were disnissed. Those who
remain in the case have filed a Mdtion for Summary Judgnent
pursuant to Federal Rule of Cvil Procedure 56. Two of the
Plaintiffs have filed a response in the formof a Cross-Mtion
for Summary Judgnent. For reasons di scussed bel ow, the

Def endants' Mdtion will be granted and the Cross-Mtion of the

two Plaintiffs will be deni ed.

I'n his Amended Conplaint, Plaintiff Brian Basil Wiite added
ot her defendants fromother state correctional institutions in
the Mddle District of Pennsylvania to which he was transferred
after this suit was filed. Cains agai nst those defendants w ||
not be consi dered here.



PROCEDURAL BACKGROUND

O the original five Plaintiffs, four remain in the
case: Al fonzo Faheem Madi son, Brian Basil Wite, Mihammad M chae
Col lier, and Desnmond Jahid McDougald.? The fifth, Jeremah Talib
Cottle, voluntarily dismssed the suit. Al of the Plaintiffs
were prisoners who were incarcerated in the State Correctional
Institution (“SCl”) at Frackville (“Frackville”) at the tinme the
suit was filed.® Only Collier and McDougal d remain at
Frackville, the others having been transferred to other
institutions.® Four of the Defendants have been disni ssed,
i ncludi ng Adeeb F. Rasheed, the outside religious |eader who
coordi nates Muslim observance at Frackville. The remaining eight
Def endants are Martin F. Horn, Comm ssioner of the Pennsyl vania
Departnment of Corrections (“DOC’), and seven DOC enpl oyees at
Frackville: Joseph W Chesney, Superintendent of Frackville;

Robert D. Shannon, Deputy Superintendent; David J. Searfoss,

Whil e the subnissions spell this Plaintiff's nane
“McDougl ad,” in his deposition, he stated that it was spelled
“McDougal d”, and the Court will spell it as he spells it.
(Defts.' M. Summ J. Ex. (“Ex.”) VIl at 22.)

*Plaintiffs originally wanted to bring this suit on behalf
of all Muslins at Frackville; however, despite their being
notified that they would have to file a Mdtion for O ass
Certification, they failed to do so. The case therefore deals
only with clains personal to these Plaintiffs.

‘Former Plaintiff Cottle was transferred to SCI G aterford
where he could receive kidney dialysis; Plaintiff Mdison was
transferred to SCI Huntingdon; Plaintiff Wiite was transferred to
SCl Coal Township, then to SCI Retreat, and then to SCl
Pittsburgh. For them the clains for injunctive relief with
respect to the policies and practices at Frackville is noot.
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| nmat e Program Manager; Dennis P. Durant, Intelligence Captain;
Li eut enant Janes J. Popson; Corrections Oficer Dean S. Harner;
and Lieutenant David J. Novitsky, who was added in Anended
Conpl ai nt s.

Plaintiffs are Othodox Miuslins who cl ai m Def endants
have violated their constitutional rights primarily by various
policies and practices that inpinge on their free exercise of
religion, but they also allege infringenent of other rights.

They bring this action pursuant to 42 U.S.C. A 8§ 1983 (West Supp.
1998), alleging violations of the First, Fourth, Fifth, Eighth,
and Fourteenth Amendnents to the United States Constitution. In
addition, they allege violation of the Religious Freedom
Restoration Act of 1993, 42 U S.C. A 8§ 2000bb-2000bb-4 (West
1994), and unspecified state aws. They seek declaratory and
injunctive relief, conpensatory and punitive danages.

Plaintiffs joined to file the original Conplaint;

t hereafter Madi son and Wiite, who were transferred to other SC s,
filed separate Anmended Conplaints, and White filed a response to
Def endants' Motion for Summery Judgnent but Madi son did not.

Col I'i er and McDougal d, who renai ned at Frackville, filed a joint

Anended Conpl aint and a joint Cross-Mtion for Summary Judgment. °

°Both Col |ier and McDougal d signed their Anended Conpl ai nt.
Only Collier signed the Cross-Mtion for Sumrmary Judgnent, but it
states that both were filing the Mtion
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1. ALLEGATI ONS AND EVI DENTI ARY SUPPCORT
A. Factual Background
Frackvill e recogni zes Orthodox Islamas a religion at
the prison. Jumah® services, which are mandatory for Othodox
Muslinms, are held every Friday afternoon in the prison chapel,
and as many as 120 inmates may attend them Tal eem cl asses are
hel d on Fridays, imediately after Jumah, and other study cl asses
are held on Mondays and Thursdays, when outside religious |eaders
are available to conduct them There is a single chapel which is
used by all religious groups at the prison. In it are sone
Christian synbols, the majority of which nmay be renoved or turned
or covered while other groups are using the chapel. During the
nont h of Ramadam Orthodox Muslins fast fromsunrise to sunset.
| nmates may fast during Ramadan if they have nedical clearance to
do so. They are also allowed to celebrate two feasts each year
Orthodox Muslins do not eat pork, and when pork is offered at
Frackville, a substitute protein such as beans is al so offered.
Three | mans now serve as outside religious advisors. ’
| ram Adeeb F. Rasheed is an enpl oyee of the Departnent of
Corrections. He works two days a week at Frackville, Mndays and

Thur sdays, and conducts Islam c study classes; the rest of the

®The Court uses the spelling of Islamic terns given in | mam
Rasheed's declaration. (Ex. XIV.)

"This was as of the tine Defendants' Mtion for Summary
Judgnent was filed. As discussed below, a different policy was
in effect at the tine the suit was instituted.
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time he is at SCI Canp Hill. The other two I mans are enpl oyees
of a Majid (nosque) in Harrisburg with which the DOC has a
contract. They alternate in conducting Friday Jumah and Tal eem
if they are available. Al outside religious |eaders are
approved by prison authorities. |In addition to their outside

| eaders, the Muslins at Frackville have inmate | eaders, or Amrs,
who al so nust be approved by prison authorities.?

In early May, 1997, Plaintiffs Madison and Wite were
pl aced in adm nistrative custody in the Restricted Housing Unit
(“RHU") at Frackville and then were transferred to other prisons.
Def endants claimthey were placed there because they, along wth
certain other inmates, had planned to take over the religious
| eadership of the prison. Mdison and Wiite clainmed they were
being retaliated against for filing this suit.

The Court w il next present Plaintiffs' allegations as
t hey appear in the Conplaint and Arended Conpl ai nts; where
Def endants deny the allegations, it will note Plaintiffs'
evidentiary support or its absence and Defendants' evidentiary
support, where appropriate. |In addition, the Court wll note
where there is evidence that prison authorities have responded

and addressed a problem of which Plaintiffs conpl ai ned.

8 There are currently two such | eaders at Frackville, inmates
Lanont Canpfield and Dam an Jones. Plaintiffs have expressed
di ssatisfaction with Canpfield as an Amr. Wite is the only one
of the Plaintiffs who ever submtted his nanme for consideration
as an inmate Amir. | mam Rasheed recomended himfor the
position, but the Frackville adm nistration di sapproved him
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B. Religious Services, Casses and Leaders

The Conplaint alleges that Plaintiffs are not all owed
to conduct Jumah without the presence of a religious coordinator
from outside the prison. Def endant s acknow edge the policy,
whi ch began January 1, 1996, and was in effect when the suit was
filed. (Ex. XIIl-A Ex. XI at 26, 75.) Since then, however,
Def endants have instituted a new policy to provide regul ar
religious services when outside religious coordinators are
absent. In those circunstances, inmate religious |eaders may now
| ead the services, but only in the presence of an institutional
chaplin. (Ex. XI at 29-32, 34-38, 72, 77, Ex. Xl at Y 2; EX.
XIllh at 1 7; Ex. XIlI-A') The policy of which Plaintiffs
conplain also prohibits inmates from conducting study classes in
t he absence of an outside religious |eader, but there is no
alternative arrangenent for use of an institutional chaplain when
their outside |eader is unavailable. |mm Rasheed testified that
the classes, unlike Jumah, are not required for Othodox Misli ms.
(Ex. XIV at T 4.)

Plaintiffs conplain that they are not allowed to choose
their outside religious coordinators or inmate | eaders w thout
the invol venent or approval of the DOC or Frackville officials.
Def endants acknow edge this policy. Plaintiffs allege that their
outside religious | eader, |Inmam Rasheed, does not adequately neet
their needs. Since the Conplaint was filed, two additional

outside I nmans have conme to conduct Jumah at Frackville on
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alternate Fridays. (Ex. XIV at § 11; Ex. VI at 57-58; Ex. |X at
46.) Plaintiffs' claimwas not that |Inmm Rasheed was unqualified
or that he deviated fromthe faith, but rather that, because he
was fromthe Mddle East, he did not understand the plight of
African American Muslins and therefore was not a good spokesman
for them they thought he was not active enough in expl aining
their religious needs to the prison admnistration. (Ex. VI at
28-30; Ex. IX at 98, 109.)

Plaintiffs allege that they are not afforded spiritua
gui dance while in solitary confinement. |In his deposition,
former Plaintiff Cottle acknow edged that | nmam Rasheed had been
to see himwhen he was in solitary confinenent, but he clained
that the spiritual guidance was not adequate. He went on to say
that | mam Rasheed had started com ng nore often since the
Conpl ai nt had been filed and that one of the other |Imans was al so
comng to see him but that they were not allowed to bring
Islamc literature to himin solitary confinenent. (Ex. VIII at
97.) Plaintiff Mdison conplained that he was not afforded
spiritual guidance when he was placed in the Restricted Housing
Unit. | mam Rasheed testified that he was not allowed to see
Madi son at first for security reasons, that he went to see
Madi son once when he was allowed to do so, and that Madison did
not request to see himagain. (Ex. XIVat { 10.)

Plaintiffs conplain that, while they are allowed to
attend Jumah w thout signing up in advance, they are not all owed

to attend Taleem which follows Jumah, or the Monday or Thursday
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study classes without signing an institutional call sheet in
advance. No inmate is allowed to be a teacher in the schedul ed
cl asses unl ess approved by Defendants, even when an outside
religious coordinator is present. |In addition, Plaintiffs state
that they cannot hold unschedul ed services or any prayer or study
groups on their cellblocks or in the exercise yard or their

pl aces of work wthin the prison. Fornmer Plaintiff Cottle
testified that Christians were allowed to neet in study groups,
but Muslins were not. (Ex. VIl at 69, 71.) Defendants admt to
all these policies except that of allowing Christians to hold
study groups of a kind that are denied to Plaintiffs. Defendant
Durant stated that the Christian Bible discussion group differed
from Muslimstudy groups in that it had no organi zed | eader. He
al so stated that no “organi zed, denonstrative prayer” was all owed
in the yard. (Docs. and Affidavits in Supp. Pls." Mdt. Summ J.,
Interrog. #5 to Durant & answer.)

Plaintiffs claimthat civil groups are allowed to chose
their own | eaders, whereas they are not. Defendants admt that
the policies for civil and religious groups are different.

| mam Rasheed, who holds a B.A in Islamc studies,
testified that there is no central or mandatory requirenent of
the Islamc faith which is not provided to the i nmates at
Frackville. (Ex. XIV at 1 1, 3.) Plaintiffs have presented no

testinony to the contrary by any qualified religious |eader.



C. The Chapel

Plaintiffs object that the chapel, which they share
wWith other religious groups, is too small for their feasts and
Plaintiff Mdison stated that it was too small even for Junmah.
(Ex. at 47-48.) Plaintiffs offer no objective evidence that the
chapel is too small for services or feasts, only their subjective
feeling that it is crowded.®

Plaintiffs would like to use the gymfor their feasts.
On one occasion, they were refused use of the gym when anot her
group had al ready been scheduled to use it, but they were all owed
to use it on another occasion for their post-Ramadan feast after
this suit was filed. (ld.; Ex. VI at 76-77; Ex. VII at 71; EX.
Xl at 1 7.)

’Robert D. Shannon, Deputy Superintendent for Facilities
Managenent at Frackville, testified that the chapel was 1536
square feet in size. (Ex. XIV at 1 6.) He stated that “[u]nder
the law, 7 square feet is required to accommodate each person,”
and he cal cul ated that the chapel therefore can accommobdate up to
219 people at one tine. (1d.) (Inmam Rasheed estimates that the
nunmber of active Orthodox Muslins at Frackville is 110-120. (Ex.
XIV at ¢ 11.)) Shannon derives his figures froma section of the
Pennsyl vani a Code which gives a “square foot per person” figure
for various types of spaces. All-purpose roons require 10 square
feet per person, dining areas require 15 square feet, and "“dance
halls, lodge halls and simlar occupancies” require 7 square
feet. No figure is given for a chapel. 34 Pa. Code 8§ 50:23.

The figures are not, in fact, absolute occupancy restrictions.
Instead, the table lists “the nmaxi mrum perm ssi bl e square feet per
person for the purpose of determ ning the m ni mum nunber of units
of exit.” 1d. The figures are thus to be used in determ ning
the nunber of fire exits one needs froma particular encl osed
space, and that nunber varies depending not only on the use of
the space, but also on the wdth of the exits and on whet her
there is an automatic sprinkling system |d. The table is
therefore not useful in determ ning whether the space in the
chapel is large enough to accommpdate reasonably those who attend
services or feasts there.



Plaintiffs al so object that there are idols and synbols
of other religions on the walls of the chapel. Mst of themare
in the formof renovabl e banners or can be covered; however
Plaintiffs did not consider that adequate. (Ex. VII at 66-69;

Ex. VIIl at 55-57; Ex. I X at 49; Ex. X at 116.)

D. Dietary and O her Concerns

Plaintiffs allege that they are not allowed to observe
and participate in Ramadan, the nonth-long holy period during
whi ch they fast between sunrise and sunset, unless approved by
t he nedi cal departnment. Defendants acknow edge this policy.
Plaintiffs conplain about the food offered themthroughout the
year, and allege that they are not given adequate substitutes
when pork is served. They also conplain that the food they are
gi ven during Ramadan is insufficient. Plaintiffs have offered no
obj ective evidence that the food is inadequate in nutrition or
quantity. They acknow edge that beans are offered as a
substitute when pork is served, but they wish to have other neats
or cheese when pork is served. (Ex. VIII at 92-93; Ex. IX at
79.) Imam Rasheed stated that the food served at Frackville
conplies with the requirenents of the Islamc faith 99% of the
time. (Ex. XIVat T 5.)

Plaintiffs further conplain that their food is prepared
by non-Mislins who handl e pork and pork products, which
Def endants do not contest. They also conplain that sone of the

kit chen workers engage in honbsexual activities and fail to
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observe proper hygiene. Plaintiffs object to being required to
eat in the dining room where pork and pork products are served.
They allege that they are not allowed to hel p prepare the speci al
nmeal s that they buy to be served at Islamc feasts. Defendants
do not contest these all egations, except that they deny any

know edge of honosexuals in the kitchen or their unhygienic
practices. Defendant Searfoss testified that only those inmates
wi th appropriate nedical and security cl earance can prepare food.
(Ex. XIll at 1 3.) He further testified that Frackville's Food
Servi ce Manager strives to use his Miuslimfood workers to prepare
the food for the feasts and he allows Mislins who are not food
workers to serve the food at the feasts. (1d.)

Plaintiffs allege that the conm ssary does not nake
avai l abl e sufficient non-pork food and hygi ene products for them
to purchase. They further conplain that they are allowed to
purchase only two Kuffi (prayer caps) per year and are not
permtted to purchase Jalibiyyas (Islamc clothing) for prayer
services. Nor are they allowed to purchase or have on their
persons Muslimoils or incense. Defendants do not contest these
all egations. 1In his deposition, Plaintiff MDougal d conpl ai ned
that the small bar of soap they were issued each week was not
sufficient for themto wash before prayer five tinmes a day. |nmam

Rasheed testified that Muslins were require to make “abl uti ons”
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before prayer, but Plaintiffs presented no evidence that soap
must be used.® (Interrog. #2 to Rasheed & Ans.)

Plaintiffs allege that they are no |l onger allowed to
hold nonthly fund raisers for the Muslimcomunity. Defendants
admt that a policy to this effect is nowin place and state that
it applies to all state correctional institutions and to al
groups at Frackville. (Ex. VI at 37; Ex. IX at 55; Ex. XII at
2.)

Plaintiffs allege that the noney they have raised from
fundrai sers for use of the Muslimcommunity in the prison has
been m sused. They state that Defendants assured Plaintiffs that
all the food for their Muslimfeast woul d be purchased from
out si de vendors, but it was not. Defendant do to contest that
the food was purchased frominstitutional vendors. Defendants
have a new policy that all food for feasts nmust be bought from

state vendors and prepared at the prison. (Ex. IX at 106-08.)

“The Encycl opaedia Britannica states the follow ng under
the entry “ablution”:

inreligion, a prescribed washing of part or all of the
body or of possessions, such as clothing or cerenonial
objects, with the intent of purification. Wter, or
water with salt or sonme other traditional ingredient is
nost comonl y used, .

.. . Mislimpiety requires that the devout wash
t heir hands, feet, and face before each of the five
daily prayers; the use of sand is permtted where water
i s unavail abl e.

| The New Encycl opaedia Britannica 34 (15th ed. 1994).
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Plaintiffs conplain that are not allowed to keep
records of their proposals or submt their own proposals to the

adm ni stration, which Defendants deny.

E. Conduct of Corrections Oficers

Plaintiffs allege that corrections officers have been
meki ng too nuch noi se outside the chapel during their services
and study groups, especially during the holy nonth of Ramadan.
Def endants testified that chapel doors are kept open during al
servi ces and study sessions so the corrections officer posted
out si de can observe what those inside are doing. They further
acknow edged that corrections officers are required to keep their
radi os on and that the volune nust be | oud enough for themto
hear the radios, which they wear at hip level. (Ex. Xl at { 4;
Ex. XVI1 at 1 4; Ex. XVIl-C.)

Plaintiffs Collier and McDougald allege that if they
are engaged in prayer during the tinme scheduled for inmates to
t ake showers, they sonetines have to mss their showers.

Def endants do not contest this.

More generally, Plaintiffs claimthat they are
subj ected to harassnment in the formof frequent cell and body
searches, discrimnated agai nst, and | abel ed as troubl e nmakers
because of their religious beliefs. They further allege that
staff menbers make jokes about their beliefs. Defendants deny
any harassnment or excessive searches. They note that both

Madi son and McDougal d were found with shanks (sharp weapons) and
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Madi son was seen “flying colors” (displaying handkerchiefs of
gang colors), both which led to additional searches. (Ex. VIII
at 38-9, 46-50, Ex. I X at 74-76, 86, Ex. XVI at 1 4.)

F. Retaliation and Access to Courts

I n Amended Conplaints, Plaintiffs Madison and Wiite
al l ege that they were subjected to retaliation for filing this
law suit. Plaintiff Mdison alleges that, in My, 1997,
Def endants Durant, Novitsky, and Shannon all egedly caused himto
be brought to the office for questioning about why he filed this
| aw suit and Defendant Novitsky told himhe was not going to get
away wth it. Thereafter Madison was placed in admnistrative
custody until he was transferred to another prison. Wen Mdison
had a court appearance in Phil adel phia in My, 1997, he asked for
his legal materials to take with him but alleges he was deni ed
them and that, in addition, he was not allowed to nmake a “I egal
call.” Madison further alleges he was denied the right to seek
spiritual advice from Defendant Rasheed while he was in
adm ni strative custody in retaliation for his filing this suit.
He clainms he was fal sely accused of being a major participant in
an inmate attenpt at a take-over sinply in retaliation for trying
to establish his religious rights.

Plaintiff Wiite also alleges retaliation in his Anended
Conplaint. Al but one of the Defendants he nanmes are at
institutions in the Mddle District of Pennsylvania, and the case

against themw ||l be transferred to that district pursuant to 28
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US CA 8 1404(a) (West 1993). Wi te has nade sone allegations
of retaliation concerning Defendant Novitsky at Frackville, and
they will be considered here. He clains he was both put in the
Restricted Housing Unit at Frackville by Novitsky and was
transferred fromFrackville in retaliation for filing this |aw
suit.

Def endants deny all allegations of retaliation, stating
that their concern about a plot to overthrow the existing Miuslim
| eadershi p was genui ne and based on information from confidenti al
informants. They state that Madi son and Wiite were placed in
adm ni strative custody and transferred to other institutions for
security reasons. |In addition, Defendant Novitsky stated that he
did not know about this law suit at the tinme Madi son and White

were transferred. (Ex. XVI at § 2.)

I11. LEGAL STANDARDS

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law" Fed.R Cv.P. 56(c).

An issue is "genuine" if there is sufficient evidence with which
a reasonable jury could find for the non-noving party. Anderson

v. Liberty Lobby, Inc., 477 U S. 242, 248, 106 S. . 2505, 2510

(1986). A factual dispute is "material" if it mght affect the

outconme of the case. |d.
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A party seeking summary judgnent always bears the
initial responsibility of informng the district court of the
basis for its notion and identifying those portions of the record
that it believes denonstrate the absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U. S. 317, 322, 106

S. C. 2548, 2552 (1986). \Were the non-noving party bears the
burden of proof on a particular issue at trial, the novant's
initial Celotex burden can be net sinply by "pointing out to the
district court that there is an absence of evidence to support
the non-noving party's case.” [d. at 325, 106 S. C. at 2554.
After the noving party has net its initial burden, “the adverse
party’'s response . . . nust set forth specific facts show ng that
there is a genuine issue for trial.” Fed.R Cv.P. 56(e). That
i's, summary judgnent is appropriate if the nonnoving party fails
to rebut by making a factual showing "sufficient to establish the
exi stence of an el enent essential to that party's case, and on
which that party will bear the burden of proof at trial."

Celotex Corp. v. Catrett, 477 U S. at 322, 106 S. . at 2552.

Under Rule 56, the Court nust view the evidence presented on the
notion in the |ight nost favorable to the opposing party.

Anderson v. Liberty Lobby, Inc., 477 U S. at 255, 106 S. C. at

2513 (“The evidence of the non-novant is to be believed, and all
justifiable inferences are to be drawn in his favor.”).

In a claimarising under 42 U.S.C. A § 1983, a
plaintiff nust show (1) that the conduct of which he conpl ains

was commtted by a person acting under color of state |aw and (2)
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that the conduct deprived Plaintiff of “rights, privileges, or
i mmunities secured by the Constitution or laws of the United

States.” 42 U S.C. A 8§ 1983; Parratt v. Taylor, 451 U S. 527,

535, 108 S. Ct. 1908, 1912 (1982)
Finally, pro se plaintiffs are allowed greater |eeway
and are held to I ess stringent standards in their subm ssions

than are plaintiffs who are represented. See Haines v. Kerner,

404 U.S. 519, 520, 92 S. C. 594, 596 (1972).

I V. DI SCUSSI ON
A. First Amendnent - Free Exercise of Religion
1. Legal Franmework

As the Suprenme Court stated in Bell v. WIfish, 441

US 520, 99 S. . 1861 (1979), “convicted prisoners do not
forfeit all constitutional protections by reason of their
conviction and confinenent in prison.” 1d. at 545, 99 S. C. at
1877. However, “sinply because prison inmates retain certain
constitutional rights does not nean that these rights are not
subject to restrictions and limtations. . . . The fact of
confinenment as well as the legitimte goals and policies of the
penal institution |limts these retained constitutional rights.”
Id. at 545-546, 99 S. Ct. at 1877-78.

“[When a prison regul ation inpinges on innmates
constitutional rights, the regulation is valid if it is
reasonably related to legitimate penological interests.” (O Lone

v. Estate of Shabazz, 482 U S. 342, 349, 107 S. . 2400, 2404
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(1987) (quoting Turner v. Safley, 482 U S 78, 89, 107 S. C.

2254, 2261 (1987). The Suprene Court fornulated a four-factor
test for evaluating the validity of prison regulations in Turner
v. Safley, 482 U S. at 89-90, 107 S. C. at 2262. The United
States Court of Appeals for the Third Grcuit (“Third Crcuit”)

recently summarized the Turner test in Johnson v. Horn, F.3d _

_, No. 97-3581, 97-3582, 1998 W. 420291 (3d Cir. July 28, 1998).
I n determ ning the reasonabl eness of the regulation, a court

consi ders

(1) whether there is a rational connection between the
regul ati on and the penol ogi cal interest asserted; (2)
whet her i nmates have an alternative nmeans of exercising
their rights; (3) what inpact accommobdati on of the
right will have on guards, other inmates and the

al location of [p]rison resources, and (4) whether
alternative methods for acconmobdation exist at de
mnims cost to the penological interest asserted.

Johnson v. Horn, 1998 W. 420291 at *4.

In considering a free exercise of religion claim the
Court need not performthis analysis with respect to every
interference alleged, no matter how small or incidental to the

practice of Plaintiffs' religion.

In order to establish a First Amendnent free
exercise [of religion] violation, a prisoner nust show
that a prison policy or practice burdens his practice
of religion by preventing himfrom engagi ng i n conduct
or having a religious experience which his faith
mandates. This interference nust be nore than an
i nconveni ence; the burden nust be substantial and an
interference with a tenet or belief that is central to
religious doctrine. He nust provide facts to show t hat
the activities in which he wishes to engage are
mandat ed by his religion.
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Onen v. Horsely, No. C95-4516 EFL, 1996 W. 478960 at *2 (N.D
Cal. Aug. 9, 1996) (citations omtted).

The first step in the analysis thus is to ask whet her
the policies and practices in question burden Plaintiffs' free

exercise of religion

2. Security Concerns

Wth respect to policies that Defendants justify on the
grounds of security, Defendants do not challenge Plaintiffs'
contention that the policies burden their free exercise of
religion. The Court therefore wll assune that they do. The
guestion then beconmes whether they are “reasonably related to
| egitimate penol ogical interests.” Turner, 482 U. S. at 89, 107
S. . at 2261.

Under Turner, the first consideration is whether there
is a rational connection between the regulations and a legitinmate
governnmental interest. Defendants have set out security reasons
for a nunber of l|ocal or state-w de prison policies that inpinge
on Plaintiffs' free exercise of religion.

Def endants state that many of the restrictions of which
Plaintiffs conplain are state-wi de or | ocal policies that grew
out of the riots at SCI Canp H Il in 1989, which resulted in over
144 inmates and staff being injured and over $17 million in
property damages. (Ex. IX at 26-27.) Before those riots,
inmates were running and | eading the services in sone facilities

to the extent that sone of the inmates were negotiating with the
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adm ni strators as to prison policies, which is contrary to good
correctional practice. (ld.) Investigations following the riots
showed that sone of the inmate | eaders of religious groups had
been | eaders of the riot. (1d. at 27.) The change in policy to
prohibit inmates from | eadi ng services and study groups was neant
to prevent inmates fromgaining that kind of power again. ™
Plaintiffs and other inmates conplained that this
policy infringed on their right to the free exercise of religion
because they were denied religious services if their outside
coordinator failed to cone to the prison. In response,
Def endants have tried to strike a bal ance between prisoners'
rights and their own security concerns by allowing inmates to
| ead services in the absence of their outside religious |eaders,
but only if an institutional chaplain is present.* (Ex. XII-
A.) Jumah, and not Tal eem or study groups or classes, are

treated this way because Jumah is mandatory for O'thodox Misli ns;

the others are not. (Ex. XIV at § 4.) The prison reserves the

"pef endants state that the policy of prohibiting i nmates
fromleading religious services or study groups went into effect
on January 1, 1996. There is no explanation as to why it took so
long to inplenment a policy to correct conditions that led to
riots in 1989.

“The Third Circuit has uphel d the prohibition of
unsupervi sed religious activity on the part of inmates for
security reasons. Cooper v. Tard, 855 F.2d 125, 129 (3d Gr.
1988) (ban on unsupervi sed neeti ngs of Muslimgroup upheld to
prevent inmates' naintenance of a “leadership structure within
the prison alternative to that provided by the | awful
authorities”).
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right to approve all outside and inside religious |leaders in
order to avoid unnecessary security risks.

| nmat es need not sign up for regular Friday services
because the attendance at Jumah is considered part of a “nmass
nmovenent” and call sheets are inpractical, if not inpossible, at
such tinmes. Call sheets are used for Tal eem and ot her religious
study groups because it is feasible to keep track of the smaller
groups of inmates and it is desirable for the prison to know
where its inmates are at all tinmes. (Ex. XIl at § 2.)

Security concerns are al so behind the policy that
Chapel doors are to be kept open during all services and study
sessions, so the officer posted outside can observe the inmates
inside; the officer nust keep his radio on so he can hear
transmssions at all tinmes. (Ex. XIl at T 4; Ex. XVII t | 4; EX.
XVI11-C.) The ban on unauthorized group neetings of innmates and
on groups of nore than 10 inmates in the exercise yard are al so
related to security. (Ex. XV at 1 9; Exs. XVIl at § 3 and XVII -
B, Exs. XVII-A and XVII-B.)

" Al prisoner is not entitled to have the clergyman of his

choice provided for himin prison.” Reiners v. State of O egon,
863 F.2d 630, 632 (9th cir. 1998) (citations omtted). See also
Gttlenmacker v. Prasse, 428 F.2d 1, 4 (3d Cir. 1970) (“The
requirenent that a state interpose no unreasonable barriers to
the free exercise of an inmate's religion cannot be equated with
t he suggestion that the state has an affirmative duty to provide,
furnish, or supply every innmate with a clergyman or services of
his choice.”) Wile they were not required to do so, Defendants
have addressed Plaintiffs' dissatisfaction with | nmam Rasheed by
hiring two other Imans to | ead Jumah on alternate Fridays.
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A nunber of inmate groups at Frackville ran fundraisers
in the past. In the past, Plaintiffs used sone of the noney to
pay for the feasts for indigent inmates in the Miuslimcomunity.
They conplain that the new policy interferes with their ability
to give charity to less fortunate Muslins, which they claimis a
central tenet of their religion. (Ex. X at 88.) Def endant s
justify the new policies regarding fundraisers as follows: The
DOC t hought the fund raisers were getting out of control and
revised the policy. |Inmate organizations were hol ding fund
rai sers wthout specifying a specific purpose and several groups
had accunul ated a | arge anount of funds in their accounts, which
they often used to pay for banquets. Wen such organi zations
regularly paid for their nmenbers' attendance at banquets, it
allowed themto maintain a certain anount of control over their
menbers. The DOC i ssued a new fund raising policy and a new
banquet policy. Now, each fund raiser nust have a distinct
rational e and the noney raised may no | onger be used by
organi zations to pay for inmates' attendance at feasts. Each
inmate nust pay for his own attendance at a feast. The provision
is nmeant to prevent a group from obtaining power over an innate.
In addition, groups are no longer permtted to sell the nunber
and type of food products which they had sold. The purpose of
this regulation is to decrease the anount of contraband com ng
into the prisons. (Ex. XXIl-F.) These rules apply to all SCIs
and to all groups at Frackville. (Ex. IX at 55, 110; Ex. Xl I at
12)
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Al of the policies described above address the first
consideration in Turner: that the prison regulations in question
have a rational connection with the legitinmate governnental
interest of maintaining security at Frackville. Plaintiffs have
presented no evidence that the regul ations of which they conplain
do not have such a connection, and the Court finds as a matter of
| aw that they serve a legitinmate penol ogical interest.

The second factor in Turner, whether there are
al ternative neans available to the prisoner to exercise the
right, is also satisfied. |nmam Rasheed, who holds a B.A in
Islam c studies, testified that there is no central or nmandatory
requirenment of the Islamc faith which is not provided to the
inmates at Frackville.™ (Ex. XIVat 1 3.) Plaintiffs have
presented no testinony to the contrary by any qualified religious
| eader and there is therefore no genuine issue of material fact

on this point.®

Plaintiffs may not be able to exercise their
right to the free exercise of religion in the manner they would

prefer, but they have not denonstrated that they cannot satisfy

““The court takes the testinmony to apply to the practice as
of the tinme of I mam Rasheed's declaration. By then, innates were
al l owed to observe Junmah even when their outside religious
coordi nat or was not present.

*Plaintiffs contend that the new policy regarding
fundrai sers and the ban on the use of funds obtained through
fundraising activities to pay for feast neals for indigent
prisoners prevents themfrom perform ng one of the central tenets
of their religion: giving charity to | ess fortunate Misli ns.
Plaintiffs have not adequately denonstrated that they cannot
satisfy this requirenment by other neans: for exanple, by giving
to outside nosques such as the ones with which their Imans are
affiliated.
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all the mandatory requirenents of their religion within the
framewor k of prison regul ations.

No evidence was offered as to the third Turner
consi deration, the inpact of the acconmodation of the right on
prison resources, guards, and other inmates of the practices
di scussed thus far. Nor was any evidence presented as to the
fourth Turner factor, the existence of alternative nethods for
accommodati on at de m ninmum cost to the security of the prison.
Def endants' position is that the alternatives sought by

Plaintiffs would conprom se security at the prison

3. Adm nistrative Conveni ence and O her Factors

There are other practices that Plaintiffs conplain
interfere with their free exercise of religion that Defendants do
not justify on grounds of security, such as the size of the
chapel, the operation of the prison dining service, and the
stocking of the comm ssary. Except for the stocking of the
comm ssary, Defendants do not assert that the practices
Plaintiffs allege, if true, would not burden their free exercise
of religion. Therefore the Court will assunme that they woul d.

Def endants justify the operation of the food service on
the ground that it is a matter of adm nistrative conveni ence,
which is a legitimte penol ogical interest under Turner and
Shabazz. Wth the exception of the food prepared for Islamc
feasts, the food prepared for Musliminmates is part of the food

prepared for the prison population at large. Plaintiffs have
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presented no evidence that their diets are insufficient in
gquantity or nutrition. Nor have they presented any evidence that
honosexual s who engage i n unhygienic practices prepare their
food; they named no individual prisoners with respect to this
allegation. Plaintiffs conplain that their food is prepared by
pork handlers and that they nust eat in the common dining room
where pork is served. To accommodate Plaintiffs' w shes, the
prison would have to use separate Musli mworkers to prepare food
for Musliminmates and serve themin a separate dining room

To apply the Turner analysis to the prison food
service, the first Turner factor favors the prison: a prison “has
a legitimate interest in keeping its food service system as
sinmple as possible.” Johnson, 1998 W. 420491 at *4. The second
factor, the existence of alternative neans of observance, also
favors the prison. Prisoners are free to pray, neet with their
outsi de I mans, and have weekly Jumah, and | mam Rasheed testified
that inmates are not deprived of any mandatory requirenent of
their religion. See id. at *5. No evidence was offered on the
third factor, the inpact on guards, other inmates, and prison
resources; however, it is obvious that special food handlers and
a special dining roomfor Miuslins would nake additional demands
on prison resources. Nor was any evidence offered on whet her
accommodating the i nmates requests woul d have nore than a de
mnims cost to admnistrative efficiency, but again, it is

obvious that it woul d.
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Federal courts give great deference to prison
officials' decisions with respect to the running of prisons. In
a recent case, the Third Grcuit deferred to the prison's
decision to offer cold, rather than hot, kosher neals to Jew sh
i nmates at prison expense, even though the cold neals cost nore

than the hot ones. |In Johnson v. Horn, state prison officials

conceded that they were required to provide Jewi sh inmates with
some form of kosher diet at prison expense; however, they
rejected the idea of buying frozen prepared kosher neals to
reheat at the prison in favor of a nore expensive cold diet
consisting solely of mlk, unpeeled fruit, uncut raw vegetabl es,
a vanilla-flavored liquid nutritional supplenent, granola,
pretzels, cereal, and saltines. [d. at *2. The Third Grcuit
upheld the district court's grant of summary judgnent in favor of
the prison officials because “the First Amendnent requires only
that Prison officials provide the Inmates with a kosher diet
sufficient to sustain the Inmates in good health.” 1d. Noting
that the choice of the nore expensive cold diet over |ess
expensi ve hot kosher neals “m ght suggest a certain arbitrariness
on the part of prison officials,” the court stated that it could
have given the cost factor sone weight had it been free to apply
the state regulation requiring “reasonabl e accommodati ons for
dietary restrictions.” 1d. at *5. However, it concluded that it
was not the court's function to do so. Instead, it deferred to
the prison officials, thus avoiding “unnecessarily perpetuating

t he invol venent of the federal courts in the affairs of prison
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adm nistration.” 1d. (quoting Turner, 482 U.S. at 89, 107 S. C
at 2262. The court quoted the Suprene Court on the federal
courts' role in prison oversight:
[ T] he problens of prisons in Amrerica are conplex and
intractable, and, nore to the point, they are not
readily susceptible of resolution by decree. Running a
prison is an inordinately difficult undertaking that
requires expertise, planning, and the comm tnent of
resources, all of which are peculiarly within the
province of the |legislative and executive branches of
governnent. Prison admnistration is, noreover, a task
that has been committed to the responsibility of those
branches, and separation of powers concerns counsel a
policy of judicial restraint. Were a state penal
systemis invol ved, federal courts have
addi tional reason to accord deference to the
appropriate prison authorities.
ld. at *11 (quoting Turner, 482 U. S. at 84-85, 107 S. Ct. at
2259. Plaintiffs have presented no evidence chall engi ng
Def endants' justification of the operation of the food service on
grounds of adm nistrative conveni ence. G ven |nam Rasheed's
statenment that the food at Frackville conplies with the
requirements of Islam99% of the tinme, there is no evidence that
the prison's food service unduly burdens Plaintiffs' free
exerci se of religion.

Wth respect to the conplaint that the chapel is too
smal|l for feasts, the gym has been nade available to Plaintiffs
if they request it before it has been designated for another use.
Wth respect to the conplaint that it is too snall for weekly
services, Plaintiffs have presented no evidence that there are
suitable alternatives other than the gym and no evidence as to

whet her the gym coul d be used for regular services. 1In addition,
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Plaintiffs have offered no objective evidence that the chapel is,
in fact, too small for the nunber of Mislins who wish to use it
at one tine.

The only one of Plaintiffs' conplaints that Defendants
may be able to satisfy with de mnims cost to penol ogi cal
interests is stocking the comm ssary with additional hygiene
products that contain no pork or pork products. However, even
here, Plaintiffs have presented insufficient evidence as to the
ingredients in the range of products currently avail able, either
prison issue or at the comm ssary. In addition, Defendants
contend that their failure to provide additional products in the
comm ssary does not burden the free exercise of Plaintiff's
religion. !

G ven Defendants' justification for their policies and
| ram Rasheed's statenent that all mandatory requirenents of the
Islamc faith can be satisfied at Frackville, the Court concl udes
t hat none of these or other practices nentioned by Plaintiffs
unduly burden their free exercise of any central tenet of their
religion. The inpact on religious expression “nmust be nore than
an interference; the burden nust be nust be substantial and an
interference with a tenet or belief that it central to religious

doctrine.” Omen v. Horsely, 1996 W. 478960 at *2. Plaintiff's

evi dence does not show that any of the policies or practices of

®The Court has found no federal case holding that failure
to provide additional or particular products for sale in the
comm ssary constituted a constitutional deprivation.
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whi ch they conpl ain place an undue burden on their free exercise
of religion, and the Court will therefore grant Defendants'

Motion for Summary Judgnent as to this issue.

B. First Anmendnent - Access to Courts
Plaintiff Madison clains that he submtted request
slips to Defendants Novitsky and Shannon from May 2, 1997 unti |
May 13, 1997, in an attenpt to retrieve his legal materials for a
court appearance in the Court of Common Pl eas of Phil adel phia
County, but his requests were denied. ! Prisoners have a
constitutional right of access to the courts; however, to invoke

that access, they nust allege actual injury. Lews v. Casey, 116

S. &. 2174, 2178-79, (citing Bounds v. Smth, 430 U S. 817, 821,

97 S. ct. 1491 (1977)). That is because a prisoner, |ike any
other litigant, must have standing to bring a claimbefore the
court; he nust be “entitled to have the court decide the nerits

of the dispute or of particular issues.” Allen v. Wight, 468

Uus. 737, 750-51, 104 S. . 3315, 3324 (1984). The requirenent
of standing “has a core conponent derived directly fromthe
Constitution. A plaintiff nust allege personal injury fairly
traceable to the defendant's allegedly unlawful conduct and
likely to be redressed by the requested relief.” [d. at 751, 104
S. C. at 3324 (citing Valley Forge Christian College v.

"Def endant s di spute Madi son's all egation; they claimhe
recei ved one box of legal nmaterials on May 8, 1997. (Ex. Xl at
1 6; Ex. XVI, Ex. XXIl at § 6 and Ex. XXI|-C, Ex. XXIII-C.)
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Anericans United for Separation of Church and State, Inc. , 545

U S 464, 472, 102 S. . 752, 758 (1982)). Defendants point out
that Madi son has not alleged or testified that the |ack of his

| egal papers caused himany injury in connection with his court
appearance in Phil adel phia. He therefore has not shown that he
has standing to bring a claimof interference with his
constitutional right of access to the courts under the First
Amendment. The Court will therefore grant summary judgnent in

favor of Defendants on this claim

C. First Amendnent - Free Speech - Retaliation
In their Amended Conplaints, Plaintiffs Madi son and

Wiite allege that they were transferred into admnistrative
custody at Frackville and then from Frackville to other prisons
inretaliation for exercising their free speech right to file
this law suit. “Persons in prison, |ike other individuals, have
the right to petition the Governnent for redress of grievances
whi ch, of course, includes access of prisoners to the courts for

t he purpose of presenting their conplaints.” Cruz v. Beto, 405

UusS 319, 321, 92 S. C. 1079, 1081 (1972) (citations and
internal quotations omtted). “Prisoners do not have a right to
be placed in any particular prison, nor do prisoners have an
absolute right not to be transferred to another prison, even if
one prison is nore or |ess desirable than another.” Castle v

dyner, F. Supp. , No. 95-2407, 1998 W. 400093, at *20

(E.D. Pa. June 30, 1998) (citing Meachumv. Fano, 427 U S. 215,
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224-25, 96 S. . 2532, 2538 (1976)). However, “[i]t is well
established that an act in retaliation for the exercise of a
constitutionally protected right is actionable under 8 1983 even
if the act when taken for different reasons woul d have been
proper.” 1d. (citation and internal quotations renoved).
Prisoners may not be transferred fromone institution to another
for engaging in constitutionally protected activity. 1d. at *20.
“Atransfer in retaliation for an inmate's exercise of his First
Amendnent right to free speech states a cause of action under 42
US CA 8§ 1983." 1d. at *21.

VWiite alleges that, after the filing of this action,
Def endant Durant ordered Defendant Novitsky to place Wite in the
RHU, where he was told by Novitsky that he would be sorry for
filing the law suit. (Wite's Am Conpl. at T 3-4.) He alleges
he was then transferred from Frackville to SCI Coalville for
exercising his “Constitutional Right with the courts.” (1d. at
5.) Madison alleged that Defendant Novitsky placed himin the
RHU for investigation, and then brought himto the office for
guestioni ng. Defendant Durant asked himwhy he had filed a | aw
suit and stated they would not have anyone filing law suits to
change the way they run the Muslimcomunity. After the
i nvestigation was over, Novitsky had Madi son transferred to
adm ni strative custody, where he stayed until he was transferred
to SCI Huntingdon. (Madison Am Conpl. at 1 6-12.)

Def endants assert that Madi son and Wiite were placed in

adm ni strative custody and transferred because they, along wth
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certain other inmates, planned to take over the religious

| eadership of the prison and replace the outside and inside
Muslim | eaders. Defendants state that “when Madi son and Wite
were placed in admnistrative custody, the original defendants
had no know edge of the pending lawsuit.” (Defts.' Mt. Sunm J.
at 25.) But even if they did know of the suit, Defendants argue,
the reason for transferring Madi son and Wite was that

Def endant Novi tsky had received information fromcorrections
officers, other inmates, and inmate confidential sources which
inplicated Madi son and Wiite in a plot to overthrow the existing
| eadership of the Muslimcommunity at Frackville. They contend
that the transfers were therefore conpletely justified. 1d. at
25.)

Def endant Novi tsky stated that he works exclusively in
internal security at Frackville, nonitoring all inmtes and staff
and investigating them when he has reason to do so. (Ex. XVI at
1 2.) He set out in his declaration the concerns that he clains
led himto recormmend the transfer of Madi son and Wi te.

In the spring of 1997, | began to receive

information fromcorrections officers that certain
menbers of the Orthodox Miuslimcomunity at Frackville
were having neetings out in the exercise yard and on
the cell blocks. The runor was that certain inmates

were planning to overthrow the current staff and innate
| eaders of the Islamc community at Frackville. Wth

that i nformation, | confined i nnates Madi son and Wite
in admnistrative custody in the Restricted Housing
Unit. | then interviewed and recei ved additi onal

information fromtwo Confidential Sources of
Information (“CSIs”). The first CSI named innates
Madi son, Wiite, Matthews and Cottle as being invol ved.
| then confined inmate Matthews in adm nistrative

cust ody.
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( Ex.

| recomended i nmates White, Matthews, Madi son and
Cottle be transferred, but the final decision was not
mne to nmake. . . .

Al t hough one of the CSIs whom | interviewed did nention
a lawsuit, he said only that inmate Matthews or Madi son had
an agenda, one item of which was to renove | mam Adeeb
Rasheed from Frackville. He then nentioned that sone of the
Musl i minmates were considering or had brought a | awsuit
agai nst him | nmam Rasheed.

XVl at 1 1-2.)1®

The foll owi ng passage, taken from Madi son's deposition,

gives his version of sonme of events surrounding the filing of the

law suit and his transfer. Defendants' attorney is questioning

Madi son.

Q Now, what is it that nakes you think that
Novi t sky put you in the RHU because of your religious
bel i efs?

A. Because when the tal k was goi ng down about
switching [I]mans and re-el ecting people to different
positions, automatically Rasheed went to security with
this.

Then when [Imam Shafik came in on a Friday, they
summoned hi mover to security and asked hi m what he
knew about this, was we trying to get himto take over
Rasheed's position and that if this was going on and he
was a part of it, he was going to have to be stopped
fromcomng into the institution until all this is
strai ght ened out.

And then | had drew up the suit and give it to a
brother, gave it to Plaintiff White, to give to Captain
Frazier to take and return, and he gave the suit to
Rasheed.

And Rasheed took the suit to the administration
where ny original suit was ripped up, where | had ot her
clainms on it. It was nore plaintiffs and defendants.

Al four of the inmates named by CSIs as planning to

overthrow the Muslim |l eadership were transferred to other
prisons: Madison, Wite, Cottle and Matthews.
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( Ex.

So | had to renove plaintiffs and defendants fromthe
suit that was in the comunity that was working with
the adm nistration and | had to drop other defendants
fromthe suit because | already had know edge that they
were going to be placing ne in the RHU to stop nme from
changi ng the religious aspects of the way they running
the institution. So when | sent ny -- sent the -- when
| drew up the next lawsuit and mailed it off on May the
1st, which was on a Thursday, the next day, that
nmorning, is when | was placed in the RHU, My the 2nd.

Q Now, how is Novitsky connected to all of that?

A. Because Novitsky was headi ng the investigation.
He was the one asking questions by his informants.

Because he was the one that was constantly calling
i nformants over and questioning them about the Muslim
community. He clearly stated that he conducted the
interviews to gather infornation.

Q Yes, I'mnot disputing that. What woul d he
care about a lawsuit, though, for? | nean, the
institution's involved in plenty of |awsuits.

A. There is a difference when they conme -- when it
i nvol ved the Muslinms and so nmuch as ne all egi ng being
t he backing of it, the one that was pushing the
novenent .

Q So why did Novitsky care? Wy did he care?

A. Because sone inmates, they -- they are just
nervous about. Sone they are not concerned about. It
just so happened | was involved init, so it was a
maj or thing that we going to have to isolate this
situation and get Madi son out of the institution.

Q Now, did Durant also have anything to do with
putting you in the RHU?

A. Yes. He conducted the interrogation, too.

Q Oay. And was that because of your religion or
your |awsuit or both?

A It was about the community in general and the
| awsui t .

I X at 112-115.)

34



Plaintiff Wiite testified concerning his | eadership
role in the Muslimconmunity at Frackville and how Def endants
perceived that as a threat:

A. Now, when you have an individual, such as in
particular a Muslim and he is practicing his religion
accordingly, howit's supposed to be, such as he is not
participating in those things which is prohibited, such
as ganbling, fighting and the et cetera, and he is
trying to teach and pull those other individuals,
Musl i ms, who doesn't really know any better away from
the prohibition of what they are indul ged in, now when
adm ni stration see a change or begin to see a change in
themindividuals, as far as themnot fighting with one
other, et cetera, then that individual, he is capable
of something that they don't want himto be capabl e of.
Meani ng that he is capable of pulling the conmunity
together as a unity. Before the community was in
di sarray, but now you have an individual who is capable
of actually changing that, so now he beconmes a threat
now.

Q Okay. And all this hypothetical, you're
tal ki ng about yourself, correct?

A. Yes, M' am
(Ex. X at 42-44.)

Madi son's and White's testinony supports Defendants'
contention that they were primarily concerned about particul ar
i nmat es assumng a position of religious | eadership which they
feared m ght be used to lead inmates in activities inconpatible
With prison security. Madison testified that there was talk in
the prison about switching Imans, and that security officers were
concerned that inmates were trying to get Imam Shafik to take
over | mam Rasheed's place. He further testified that Defendants
were “nervous” about certain inmates, including hinself, and that

Def endant Durant, who was the intelligence officer at Frackville
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(Ex. XVI at f 2.), questioned himbecause of concern about the
Muslimcomunity. He stated that he knew they were going to
place himin the RHU “to stop ne from changing the religious
aspects of the way they running the institution.” Wite
testified that officials perceived himas a threat because he was
capabl e of pulling the Muslimconmunity together. Defendants
stated that the Canp H Il riots had led to increased concern
about the growh of such | eadership, especially when it was used
in opposition to prison authorities, and the evidence bears out
their contention that that was their primary concern in
transferring Madi son and Wiite. Four inmates who were considered
to be leaders in the attenpt to change the Muslim | eadership were
transferred, only three of whomwere Plaintiffs, and two
Plaintiffs who were not considered to be | eaders were not
transferred.

A recent opinion fromthis Court reviewed the standards
for analyzing the constitutionality of prison transfers allegedly
inretaliation for the inmate's exercise of his constitutional
rights. Castle, 1998 W. 400093, at *21. It noted that there
were four standards used by various courts of appeals, but the
Third Crcuit had not adopted any of them They are: the
“reasonabl e rel ationshi p” test; the “but for” test; the

“significant factor” test; and the “narrowWy tailored” test.®

The Third Circuit has not adopted any of them but in an
unpubl i shed opinion, it rejected the “but for” test and applied
the “narrowly tailored” test. 1d. (citing unpublished opinion
Brooks-Bey v. Kross, No. 94-7650, slip op. at 7-8 (3d Cr. July
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Id. The four tests have two things in common: each of them

pl aces the initial burden of proof on the plaintiff to show that
he was transferred in retaliation for the exercise of a
constitutionally protected right; and after the plaintiff's
initial show ng, each of the tests shifts the burden to the
defendant to set forth one or nore constitutional grounds for the
transfer. 1d. The court in Castle chose the “reasonabl e

rel ationship” test, reasoning that it best bal anced the
protection of prisoners' constitutional rights and legitimte
penol ogi cal interests. That test places the final burden on the
def endant, who nust show that the transfer is reasonably related
to legitimte penological interests. [1d. This Court agrees,
adopting the reasoning of the court in Castle.

The “reasonabl e relationship” test is the sanme one set
out in Turner and used above in analyzing the practices
Plaintiffs alleged violated their First Anendnent right to the
free exercise of their religion. The first prong of the test
asks whether the legitimate governnment interest put forward to
justify the transfer has a valid, rational connection to the
transfer. Plaintiffs have presented no evidence disputing the
evi dence proffered by Defendants in support of that prong.
Therefore, the court finds that the first prong of the Turner
test is satisfied. The evidence shows that Wite and Madi son

were assum ng positions of |eadership in the Miuslimcomunity,

24, 1995)).
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that they were dissatisfied with the current Musliml eadership
and that prison security officers had reports that they were

pl anning to overthrow the existing Mislim]l eadership.
Transferring themto another prison was an obvi ous way of

underm ning their power base and preventing a breach of security.

The second prong of the reasonable rel ationship test
asks whether plaintiff was able to exercise his First Anendnent
rights despite his transfer. |In this case both Madi son and Wite
were able to do so, as shown by the fact that both of them
continued to pursue this suit after the transfers. Both filed
Amended Conpl aints and Wiite filed a response to Defendants'
Motion for Summary Judgnent.

Under the third prong, the Court | ooks at the effect on
inmates and prison staff of accommodating the inmate' s exercise
of his constitutional right. As discussed above, Defendants
reasonably feared that the accommodati on of allow ng Madi son and
Wiite to stay at Frackville m ght cause serious security
probl ens.

The fourth prong asks whether there are alternatives to
transferring Madi son and Wiite that would have de mnims cost to
Def endants' security concerns. Plaintiffs have presented no
evi dence of any such alternatives and the Court can think of
none. The Court therefore concludes that the transfer of Mdison
and Wiite to other prisons satisfies the reasonable relationship

test, and did not violate Plaintiffs' First Amendnent rights to
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free speech. Defendants' Mtion for Summary Judgnment will be

granted as to this claim

D. Fourth Amendnent - Unreasonabl e Searches

Plaintiffs assert a violation of their Fourth Amendnent
rights to be free fromunreasonabl e searches and seizures in
Def endants' frequent searches of their cells. The Suprenme Court
has held that “society is not prepared to recognize as legitinmate
any subjective expectation of privacy that a prisoner m ght have
in his prison cell and that, accordingly, the Fourth Anmendnent
proscription agai nst unreasonabl e searches does not apply within

the confines of the prison cell.” Hudson v. Palner, 468 U. S.

517, 526, 104 S. Ct. 3194, 3200 (1984).

Plaintiffs also conplain of frequent pat-searches or
frisks of their persons on entering and | eaving the chapel and
when they cane in fromthe exercise yard. Defendants quote a

case fromthis Court, Jones/Seynour v. LeFebre, 781 F. Supp. 355

(E.D. Pa. 1991), stating that “[i]f there is no legitimte
expectation of privacy in an inmate's cell, surely there is no
| egitimate expectation in a public corridor in a prison.”

(Defts. Mot. Summ J. at 27 (quoting Jones/Seynour, 781 F. Supp.

at 356.) In that case, the plaintiff clainmed a violation of his
Fourth Amendnent rights when he was filnmed by a television

canmeraman W t hout his consent while wal king down the nmain public
corridor in the prison. The court disagreed, concluding he had

no legitimte expectation of privacy in the prison corridor. The
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Court does not find that case applicable here because

Jones/ Seynour did not involve a hands-on search of the prisoner's

person. The nore persuasive position is that of the United

States Court of Appeals for the Tenth Grcuit in Dunn v. Wite,

880 F.2d 1188 (10th G r. 1989), which states:

Al t hough the Suprene Court has . . . foreclosed
any fourth anmendnent challenge to the search of a
prison cell, this court has recognized a qualitative

di fference between property searches and searches of a
prisoner's person. The prisoner's privacy interest in
the integrity of his own person is still preserved
under [Bell v.] WIfish, 441 U S. at 558, 99 S. C. at
1884, in which the Suprene Court applied traditional
fourth amendnent analysis to a constitutional challenge
by prisoners to personal body searches.

In WIfish, the Suprene Court assuned that prison
inmates retain sone neasure of Fourth Anendnent
rights. W do not believe that the Suprene
Court's decision in Hudson v. Palner, 468 U. S.
517, 104 S.Ct. 3194, 82 L. Ed. 393 (1984) oo
eviscerates the requirenent set forth in Wlfish
t hat personal body searches of inmates nust be
reasonabl e under the circunstances.

Dunn v. Wite, 880 F.2d at 1191 (quoting Leroy v. MIls, 788 F.2d

1437, 1439 n.** (10th Cir. 1986)).

The practices of which Plaintiffs conplain in this case
are well within the acceptabl e bounds for searches of prisoners.
Courts have uphel d conducting visual body-cavity searches of

inmates follow ng contact visits, Bell v. Wlfish, 441 U. S. at

558, 99 S. . at 1884, and visual strip searches and body cavity
searches of inmates in adm nistrative custody when they |eft

their cells. R ckman v. Avaniti, 854 F.2d 327 (9th Gr. 1988)

One court of appeals has held that a nale inmate was entitled to

reasonabl e accommodati on to prevent unnecessary observations of
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hi s naked body by femal e guards during strip searches, Canedy V.
Boardman, 16 F.3d 183 (7th Cr. 1994); however, the Court has
encountered no case in which a pat-down search or frisk of a
clothed prison inmate by a guard was held to be in violation of
the Fourth Anendnent. |In this case, the searches were done by
mal e guards on male prisoners, and there was no all egation that
they were unusual ly invasive for clothed searches. ?° The Court
has found no authority for Plaintiffs' claimthat the frequent
cl ot hed searches to which they were subject violated their rights
under the Eighth Anmendnent and wll dismss that claim
Plaintiffs also claimthe frequent searches constituted
harassnent based on their religion, and that claimw Il be

consi dered bel ow.

*The DOC s Administrative Directive on Searches of |nnates
and Cells describes how frisk searches and strip searches nust be
conducted, and it lists the circunstances in which strip searches
may be conducted, but it does not |ist the circunmstances in which
frisk searches may be conducted. Instead, it lunps frisk
searches with non-contact searches and sinply states, “Non-
contact and frisk searches may be conducted in any area of the
institution by authorized personnel of either sex. They will be
conducted in a professional manner with tact and proper attitude
di spl ayed.” (Ex. XIX at 203-3.) Evidently, these searches are
consi dered so routine and non-invasive in the prison context that
t he DOC considered it unnecessary to give further directions or
restrictions. That is not to say that such searches could never
be unconstitutional. The United States Court of Appeals for the
Ninth Grcuit has held that a prison policy requiring male guards
to conduct random nonenergency, suspicionless clothed body
searches of female prisoners was cruel and unusual punishnment in
violation of the Eighth Anendnent. Jordan v. Gardner, 986 F.2d
1521 (9th Gir. 1993).
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E. Fifth Amendnent
Plaintiffs state that they are bringing this action
under the Fifth Amendnent, anong others. The Fifth Amendnent is
applicable to cases in which the plaintiffs claimthe federa

governnent violates a |liberty or property interest. Bennett v.

Wiite, 865 F.2d 1395, 1406 (3d Cr. 1989). Plaintiffs nmake no
such clains; therefore their Fifth Arendnent claimw || be

di sm ssed.

F. Ei ghth Amendnent
Plaintiffs evidently nean to allege that sonme of the
practices at Frackville violate the Ei ghth Amendnent's
prohi bition of cruel and unusual punishnment, although it is not

entirely clear which practices. |In Rhodes v. Chapman, 452 U. S.

337, 101 S. C. 2392 (1981), the United States Suprene Court held
that the Constitution did not mandate “confortable prisons,” and
that prison conditions violated the Ei ghth Arendnent when they
deni ed prisoners “the mninmal civilized neasure of life's
necessities.” 1d. at 349, 347, 101 S. C. at 2400, 2399. 1In
Wlson v. Seiter, 501 U S 294, 111 S. . 2321 (1991), the Court

expl ored the subjective conponent of the standard and hel d that
prison officials nust act with “deliberate indifference” toward

the plaintiff's needs. 1d. at 303, 111 S. C. at 2326.
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Plaintiffs alleged no physical injury as a result of
Def endants' actions in their Conplaint or Arended Conplaints.
In addition, they have failed to exhaust their adm nistrative
remedi es. The Prison Litigation Reform Act of 1996 provides

that “[n]o action shall be brought with respect to prison

't should be noted that, although Plaintiffs allege no
physical injury as a result of prison conditions in their
Conpl ai nt or Anended Conplaints, Plaintiffs Collier and MDougal d
bel atedly alleged such injury in their Cross Mtion for Sumrary
Judgnent, after Defendants' ©Mdtion for Sumrmary Judgnent had
called to Plaintiffs' attention the physical injury requirenent
for damages under the Ei ghth Anendnent. They also filed
affidavits by thensel ves and other prisoners which detailed the
physical injuries, although Collier and McDougal d had testified
in their depositions that they had not sustai ned physical
injuries. Ex. VI at 80-81; Ex. VII at 86-87.)

The Court will disregard these affidavits. Collier's and
McDougal d's affidavits nmay be di sregarded because they are
contradicted by their earlier deposition testinony. Martin
Hackman v. Valley Fair, 932 F.2d 239, 241 (3d Gr. 1991) (“Wen,
W t hout a satisfactory explanation, a nonnovant's affidavit
contradicts earlier deposition testinony, the district court may
disregard the affidavit in determ ning whether a genuine issue of
material facts exist.”) Wth respect to the affidavits of
prisoners other than Plaintiffs, they are not evidence of
Plaintiffs' injuries, and Plaintiffs have standing in this case
only with respect to their own injuries.

The physical injuries alleged by Collier in his affidavit
include “Pains fromthe Flu because of the extrenely cold clinmate
and as a result of being ordered in the winter to take a shower
just before neal lines [sic] by Defendant Horner;” “That on
several occasions | had to choose between neals or shower to
avoid the Possibility of becomng ill;” “Abdom nal Pains from
hol di ng excrenent because Defendants refuse to Provide
[sufficient] Toilet Paper;” “Pain and skin abrasions from using
Foreign Materials as a substitute for Toilet Paper;” “Faci al
rashes which can only be attributed to using the sanme wash Basin
with Filnms of Bacteria, Gine and Gease for 7 Day intervals
bei ng Doubl e Cell ed and Defendants Refuse to Provide cl eaning
materials [nore often that once a week];” and “That Bei ng
indigent Plaintiff [could not buy comm ssary] Toothpaste and as a
result suffered from Excessive Plaque, Swollen and Bl eedi ng
Gunms.” (Aff. of Collier at Y 10-15.)
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condi tions under section 1983 of this title, or any other Federal
|l aw, by a prisoner confined in any jail, prison, or other
correctional facility until such adm nistrative renedies as are
avail abl e are exhausted.” 42 U S.C A 8 1997e (West Supp. 1998).
Plaintiffs have neither alleged nor denonstrated that they have
exhausted their adm nistrative renedies as to any of their
clainms.? Therefore, none of Plaintiffs' conplaints to the
effect that prison conditions violate their Ei ghth Amendnent
rights are ready to conme before this Court and that claimwl|

t heref ore be dismi ssed. 2

G Fourteenth Anmendnent - Equal Protection
Plaintiffs claima violation of the equal protection
cl ause of the Fourteenth Amendnent because non-religi ous groups

are allowed to choose their own | eaders and to gather w thout

#2pl aintiffs conplained that nmost of the products carried by
the prison comm ssary contai ned pork or pork products and that
there were not enough products that were suitable for themto
use. \Wen asked at his deposition whether he had filed a
grievance to that effect, Mudison responded he had not, and none
of the other Plaintiffs testified that he had either as to these
or any other prison conditions. (Ex. IX at 79-80.)

ZEven had Plaintiffs exhausted their administrative
remedi es, the practices of which Plaintiffs conplain are not the
kind or magnitude that typically are held to violate the Eighth
Amendnment. “The denial of nedical care, prolonged isolation in
dehumani zi ng conditions, exposure to pervasive risk of physical
assaul t, severe overcrowdi ng, and unsanitary conditions have all
been found to be cruel and unusual under contenporary standards
of decency.” Tillery v. Onens, 907 F.2d 418, 426 (3d G r. 1990)
(citing Estelle v. Ganble, 429 U. S. 97, 97 S. C. 285 (1976)
(nmedical care); Hutto v. Finney 427 U S. 678, 98 S. . 2565
(1978) (prolonged isolation in unsanitary overcrowded cell);
Riley v. Jeffes, 777 F.2d 143 (3d Cir. 1985).
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out si de coordinators being present. In addition, Plaintiffs

al l ege that prison guards allowed small groups of Christians to
congregate for religious study in the exercise yard, but do not
allow themto do so.

In order to sustain a claimunder 42 U S. C A § 1983
based on the Equal Protection C ains of the Fourteenth Amendnent,
the plaintiff nust show “the existence of purposeful
di scrimnation” and denonstrate that he received “different
treatnment fromthat received by other individuals simlarly

situated.” Andrews v. City of Philadel phia, 895 F.2d 1469, 1478

(3d Gr. 1990). The burden is not on prison officials to
denmonstrate that allowing Plaintiffs to congregate woul d be
dangerous; that would be “inconsistent wwth the deference federa
courts should pay to the infornmed discretion of prison

officials.” Jones v. North Carolina Prisoners' Labor Union,

Inc., 433 U. S. 119, 136, 97 S. C. 2532, 2543 (1977). “There is
nothing in the Constitution which requires prison officials to
treat all inmate groups ali ke where differentiation is necessary
to avoid an immnent threat of institutional disruption or
violence.” 1d. Instead, they need only establish that they had
a rational basis relating to a legitinmate penol ogi cal interest

for treating Plaintiffs differently. Turner, 482 U S at 89, 107
S. . at 2261 Plaintiffs, for their part, nust show that
groups treated differently are so simlar that there is no
rational basis for the distinctions Defendants nmake and that the

di scretion of prison officials to treat groups differently has

45



been abused. North Carolina Prisoners, 433 U S. at 136, 97 S.

Ct. at 2543.

Def endant s poi nt out a nunber of differences between
religious groups and non-religious groups that prevent themfrom
bei ng considered simlarly situated. Prisoners have a
constitutional right to neet in religious groups; therefore such
groups cannot be banned froma prison as can non-religious
groups, and, for the sanme reason, it is nuch harder to keep an
inmate, for disciplinary reasons, fromparticipating in a
religious group than in a non-religious group. Religious groups
and their leaders also carry a kind of authority that non-
religious groups do not because they are based on nore than
sinmply common interests. Finally, Defendants presented evi dence
that religious | eaders anong the inmates led the Canp H Il riots.
Al'l of these factors provide sufficient reason for Defendants to
treat religious groups differently fromnon-religious groups.

Plaintiffs alleged that they were treated differently
from Christian groups, who were allowed to neet in small study
groups. Defendants deny allow ng Christians to hold study groups
of a kind denied to Plaintiffs; however, Defendant Durant stated
that the Christian group discussed the Bible and had no organi zed
| eader. (Docs. and Affidavits in Supp. Pls.' Mdt. Summ J.;
Durant's Answers to Interrogs.) They key seens to be the fear of
the energence of religious | eaders anong the inmates. Forner
Plaintiff Cottle testified that, in Mislimstudy groups, one

inmate was the teacher, that the | eader teaches |Islanic doctrine
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and that an inmate would do so if allowed. (Ex. VIIl at 63-66.)
Accepting for purposes of this Mdtion Plaintiff's allegation that
Def endants have a policy of treating Muslimand Christian study
groups differently, the Court concludes that Defendants' concern
about the security risk posed by inmate religious | eaders and the
fact that Miuslim study groups have organi zed | eaders, provides a

reasonabl e basis for such a policy. See Cooper v. Tard, 855 F.2d

at 129 (ban on unsupervi sed neetings of Muslimreligious group
upheld to prevent inmates' naintenance of a “leadership structure
wWithin the prison alternative to that provided by the | awf ul
authorities”). The policy therefore does not violate the equal
protection clause, and Defendants' Mtion for Summary Judgnent

will be granted as to Plaintiffs' equal protection clause claimns.

H. Fourteenth Amendnment - Due Process

In their Modtion for Sunmary Judgnent, Collier and
McDougal d state that they were deprived of property w thout due
process of law. They allege there are inconsistencies and
di screpancies in the | edgers of the Religious Goups Treasury and
state that the m suse of Muslim Community funds gives rise to
cl ai ms under the Fourteenth Amendnent and Pennsyl vani a
Adm ni strative Agency Law. While allegations of m suse of funds
may state a claimunder state law, they do not state a claim

under the Constitution or federal | aws.
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Under two Suprene Court cases, Plaintiffs are precluded
from seeking redress for the alleged m suse of Muslimcommunity

funds under section 1983. In Parratt v. Taylor, 451 U S. 527,

101 S. C. 1908 (1984) (rev'd on other grounds), an inmate of a

Nebraska prison | ost packages containing nmail order hobby
materi als when the normal procedure for receipt of mail packages
was not followed. The Court held he had not alleged a violation
of the Due Process C ause of the Fourteenth Amendnent where there
was “no contention that the procedures thensel ves were
i nadequate,” and where “the State of Nebraska has provi ded neans
by which [the inmate] can receive redress for the deprivation.”
451 U. S. at 543, 101 S. C. at 1917. Here, Plaintiffs have not
al l eged the normal accounting procedures for accounts of inmate
groups are inadequate, nerely that in this case there was m suse
of funds. In addition, Pennsylvania has provi ded neans for
redress in that their claimfalls within one of the few
exceptions to Pennsylvania's assertion of sovereign i munity.
There is no bar to a claimagai nst the Commonweal th concerni ng

[t] he care, custody or control of personal property in

t he possession or control of Commobnweal th parties,

i ncl udi ng Cormonweal t h- owned personal property and

property of persons held by a Comonweal t h agency,

except that the sovereign immunity of the Commonweal th

is retained as a bar to actions on clains arising out

of Commonweal th agency activities involving the use of

nucl ear and ot her radi oactive equi pnent, devices and

mat eri al s.
42 Pa. Cons. Stat. Ann. 8542(b)(2) (West 1982 & Supp. 1997).
“Al t hough the state renedi es may not provide the [conplainant]

with all the relief which may have been available if he could
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have proceeded under § 1983, that does not nmean that the state
remedi es are not adequate to satisfy the requirenents of due
process.” Parratt, 451 U S. at 544, 101 S. . at 1917. Here,
as in Parratt, the challenge is to m sconduct on the part of a
state official rather than to an established state procedure.
Here, as there, it is difficult if not inpossible to inmagi ne what
procedures the Commonweal th coul d have provi ded pre-deprivation
therefore, a post-deprivation renmedy is an acceptable
alternative. |1d. at 540-42, 101 S. C. at 1915-16.

In Hudson v. Palner, 468 U S. 517, 104 S. C. 3194

(1984), the Court held that, even if the deprivation of property
were intentional, the due process clause was not viol at ed,
“provi ded, of course, that adequate state post-deprivation
remedi es are available.” 468 U.S. at 533, 104 S. . at 3204.
It is not clear whether Plaintiffs are alleging a negligent or
intentional msuse of funds, but in either case, they have an
adequat e state renedy, and they do not state a cl ai munder
section 1983.

It is not clear whether Plaintiffs are claimng any
ot her due process violation. A plaintiff claimng that his
Fourteenth Amendnent right to procedural due process has been
violated nust (1) denonstrate the exi stence of a protected
interest inlife, liberty or property that has been interfered
with by the state, and (2) establish that the procedures
attendant upon that deprivation were constitutionally

i nsufficient. See Board of Regents v. Roth, 408 U S. 564, 571
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92 S. &t. 2701, 2705 (1972); see also Sanple v. Diecks, 885 F.2d

1099, 1113 (3d Cir. 1989). The right to the free exercise of
religion is a liberty interest for purposes of the due process
cl ause.

Plaintiffs' clainms regarding the free exercise of

religion do not fit easily into a due process anal ysis,

especially as that analysis is discussed in Sandin v. Connor, 515
U S. 472, 482-83, 115 S. Ct. 2293, 2299-2300 (1995). In that
case, the Suprene Court criticized the involvenent of federa
courts in the day-to-day managenent of prisons. The Court
referred to several of its prior cases which expressed the view
“that federal courts ought to afford appropriate deference and
flexibility to state officials trying to manage a vol atile
environnent.” 1d. at 482, 115 S. C. at 2299 (citing WIff v.

Bel fish, 418 U.S. at 561-63, 99 S. C. at 1885-86 ; Hewitt v.

Hel ms, 459 U.S. 460, 470-71, 103 S. Ct. 864, 870-71 (1983); North
Carolina Prisoners, 433 U S. at 125, 97 S. C. at 2537-38). It

went on to say that “[s]uch flexibility is especially warranted
in the fine-tuning of the ordinary incidents of prison life, a
common subject of prisoner clains.” Sandin, 515 U S. at 483, 115
S. Ct. at 2299.

Def endants note that for prisoners, the deprivation of
liberty does not give rise to a procedural due process claim
“Ial]s long as the conditions of confinenent to which the prisoner
IS subjected is within the sentence inposed upon him” Vitek v.

Jones, 445 U. S. 480, 493, 100 S. C. 1254, 1264 (1979) (citation
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omtted). That standard seens to contenplate an individualized
determ nation. The practices which Plaintiffs contend viol ate
their right to the free exercise of their religion are al nost all
the result of prison-wide or state-wide policies, with no

i ndi vidualized determ nations to be nmade. Having said that, the
Court cannot conclude that any of the conditions of which
Plaintiffs conplain exceed the sentence inposed on themso as to
inplicate the due process clause of the Fourteenth Anendnent.

See, e.qg., Vitek, 445 U S. at 494-4096, 100 S. C. at 1264-65

(holding involuntary transfer of prisoner to nmental hospital

exceeded his sentence and required notice and adversary hearing).

| . Religious Freedom Restoration Act
Plaintiffs' clains based on the Religious Freedom
Restoration Act will be dism ssed because that Act was decl ared

unconstitutional by Cty of Boerne v. Flores, U. S. , 117

S. . 2157 (1997).

J. Harassnent and Verbal Abuse
Plaintiffs conplain that Defendant corrections officers
harass them by abusi ve | anguage, frequent searches, and jokes
about their religion. Defendants deny such actions but contend
that, even if they had occurred, they would not be actionable
under section 1983. Many courts have held that verbal abuse of
prisoners, while inappropriate and unprofessional on the part of

state actors, is not actionable under 42 U S.C. A § 1983. See,
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e.qg., Ellinburg v. Lucas, 518 F.2d 1196 (8th G r. 1975) (state

pri soner could not maintain 1983 action against prison enployee

who al l egedly called himan obscene nane); Collins v. Cundy, 603
F.2d 825 (10th Cr. 1979) (prisoner had no 1983 acti on agai nst
sheriff who | aughed at himand threatened to hang him; A lah v.
Vaughn, No. 90-6929, 1991 W 269677 (E.D. Pa. Dec. 10, 1991)
(verbal harassnent and profanity do not constitute an invasion of

any federally protected right); Young v. Newton, No. 82C 4327,

1985 WL 2405 (N.D. Ill. June 28, 1985) (“Allegations of verbal
harassnent do not rise to the level of a constitutional tort
actionabl e under Section 1983. . . \Wile [the prisoner's] status
does not justify abuse fromthe nouths of those paid to watch
over him it is not the role of this court to protect himfrom
the petty indignities that abound in the prison environnent.”)
Plaintiffs also conplain that they were harassed by
frequent searches of their cells and persons. The Court has
al ready established that the searches did not violate the Fourth
Amendment. Nor do they violate other federally protected rights.
Routi ne physical contact of the kind necessary to maintain order
in a prison does not anount to a constitutional deprivation and

cannot formthe basis of a clai munder section 1983. See Ri ckets

v. Derello, 574 F. Supp. 645 (E.D. Pa. 1983) (allegation that

guard physically shoved prisoner into cellblock and threatened
himwi th a knife does not state a claimunder § 1983).
Plaintiffs have therefore failed to state a cl ai munder

42 U . S. C.A. 8 1983 as to harassnent and verbal abuse.
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K. State Law C ai ns
The El eventh Amendnent recogni zes the sovereign
immunity of the states and limts the power of the federal courts
to hear suits against themunless the states consent to be sued.

See Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89, 97-

100, 104 sS. C. 900, 906-08 (1984); see also Puerto Rico Agueduct

and Sewer Authority, 506 U.S. 139, 113 S. C. 684 (1993). “[A]ln

unconsenting State is imune fromsuits brought in federal courts
by her own citizens as well as by citizens of another state.”

Id. at 100 (quoting Enployees v. Mssouri Dept. of Public Health

and Wlfare, 411 U. S. 297, 280, 93 S. C. 1614, 1616 (1973)
(internal quotations omtted). Wiile this immunity does not
extend to clains made under the United States Constitution, it
does apply to clains nmade under state |laws unless the inmunity is
wai ved. Pennhurst, 463 U.S. at 102, 104 S. C. at 909.
Pennsyl vani a asserts sovereign imunity, 42 Pa. Cons. Stat. Ann.
8§ 8521 (West 1982), except for clainms enunerated in 42 Pa. Cons.
Stat. Ann. 8 8522 (West 1982 & Supp. 1997).

Plaintiffs allege that Defendants, acting in their
of ficial capacities, have violated unspecified state |aws.
Plaintiffs have not sued the state itself; they have sued only
i ndi vidual state officials. “Wen the suit is brought only

against state officials, a question arises as to whether that

suit is a suit against the State itself.” 1d. at 101, 104 S. C
at 908. It is considered to be against the state when “the state
is the real, substantial party ininterest.” 1d. (quoting Ford
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Motor Co. v. Depart. of Treasury of Indiana, 323 U S. 459, 464,

65 S. C. 347, 350 (1945). The general rule is that “relief
sought nom nally against an officer is in fact against the
sovereign if the decree would operate against the latter,” id.

(quoting Hawaii v. Gordon, 373 U.S. 57, 58, 83 S. C. 1052, 1053

(1963), that is to say, if “the judgnent sought would expend
itself on the public treasury or domain, or interfere with the
public adm nistration, or if the effect of the judgnment would be
to restrain the Governnent fromacting, or to conpel it to act.”
Pennhurst, 465 U. S. at 101 n.11, 104 S. C. at 909 n.11 (internal
guotations omtted). In this case, the real, substantial party
ininterest is the Coomonweal th of Pennsylvania. Plaintiffs seek
to “interfere” with the current admnistration of Frackville. A
federal court cannot issue an order against state officials for
failing to carry out their duties under state law. 1d. at 109,
104 S. &. at 913. This Court cannot entertain state |aw clains
agai nst state officials, even for those clains that conprise the
exceptions to sovereign immnity, and Plaintiffs' state |aw

clains nmust therefore be di sm ssed.

V. CONCLUSI ONS

For reasons stated in the foregoing, none of
Plaintiffs' clains survives, and the Court will therefore grant
Def endants' Motion for summary Judgnent and will deny Plaintiffs'
Cross-Modtion for Summary Judgnent.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALFONSO FAHEEM MADI SON, : ClVIL ACTI ON
et al. :
Plaintiffs
V.

MARTIN F. HORN, et al., :
Def endant s : NO. 97-3143

O R DER

AND NOW this day of August, 1998, upon
consi deration of Defendants' Mdtion for Sunmary Judgnent (Doc.
No. 56), Plaintiff White's Response (Doc. No. 75), the Cross-
Motion for Sunmmary Judgnent of Plaintiffs Collier and McDougal d
(Doc. No. 77), and Defendants' Response (Doc. No. 87) and all the
subm ssions thereto, IT IS HEREBY ORDERED t hat:

1. Defendants' Motion for Sunmary Judgnent is GRANTED;

2. Plaintiffs' Cross-Mtion for Summary Judgnent is
DENI ED; and

3. Plaintiff White's Anended Conpl aint (Doc. No. 36)
shall be transferred to the Mddle District of

Pennsyl vania with a copy of the Menorandum acconpanyi ng
this O der.

BY THE COURT:

JOHN R PADOVA, J.



