IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM HARRI S
CIVIL ACTI ON

V.
97- 3666
CI TY OF PH LADELPHI A,
et al.
VEMORANDUM
Br oderi ck, J. August 14, 1998

Presently before the Court is a notion for sunmary judgnent
filed by Defendant Lynne Abraham in her official capacity as
Phi | adel phia District Attorney. For the reasons which foll ow,
the Court wll grant the notion.

P

aintiff WlliamHarris brought this action under 42 U. S C
8§ 1983 and state law. Plaintiff alleges that his constitutional
rights were violated as a result of two illegal arrests, and the
resulting prosecutions. Plaintiff’s claimagainst Defendant
Lynne Abraham in her official capacity as Philadel phia D strict
Attorney, is based on his allegations that the D strict
Attorney’'s Ofice failed to neet its obligation to gather and
produce excul patory information, as required by Brady v.

Maryl and, 373 U. S. 83 (1963), and failed to train its personnel

to neet such obligations.

The undi sputed facts, as disclosed by the adm ssible

exhi bits, depositions and affidavits submtted in connection with



this nmotion for summary judgnent, are summarized as foll ows:

On or about January 6, 1988 Plaintiff was arrested by 39th
District Police Oficers John Baird, Steven Brown, Howard Seddon,
Janes Ryan and Thomas DeGovanni. According to Plaintiff’s
deposition testinony, Plaintiff was unlawfully arrested and was
fal sely charged wth possession of a controll ed substance wth
intent to deliver and delivery of a controlled substance. Mre
than one of the defendant police officers have admtted that, on
or about January 6, 1988, the officers entered Plaintiff’s hone
wi t hout a search warrant, and then obtai ned a search warrant
after they had searched Plaintiff’s hone and arrested Plaintiff.

According to Plaintiff’s deposition testinony, Plaintiff was
afraid of the police officers who arrested him and did not think
he had a chance to prevail at trial. Accordingly, on October 31,
1989, Plaintiff pleaded guilty to the narcotics charges which
arose fromthe January 1988 arrest.

On or about April 13, 1990, Plaintiff was again arrested by
O ficers Baird and Ryan of 39th District, and was charged with
possession with intent to deliver a controlled substance.
According to Plaintiff’s deposition testinony, this arrest was
al so unl awful and the charges against himwere false. Follow ng
his arrest, Plaintiff remained in prison for approximtely siXx

weeks. Plaintiff eventually posted bail and was rel eased. Upon



his release, Plaintiff went into hiding and failed to appear in
court. According to Plaintiff’s deposition, Plaintiff went into
hi di ng because he was afraid of the 39th District officers who
had arrested him A warrant was issued for Plaintiff’s arrest.
On or about August 5, 1991, Plaintiff was again arrested--
this time, by police officers outside the 39th District.
According to Plaintiff’s deposition testinony, Plaintiff was
arrested on the outstanding warrant. However, evidence produced
by Defendant (including the court records of Plaintiff’s crimnal
case) reveals that Plaintiff was again charged with possession of
a controll ed substance, possession with intent to deliver and
crimnal conspiracy. Plaintiff remained in prison following his
August 1991 arrest. He pleaded guilty to the charges arising
fromthe April 1990 arrest as well as the August 1991 arrest.
The charges against Plaintiff were consolidated and, on March 3,
1992, Plaintiff was sentenced to two concurrent terns of three to
six years inprisonnent. Plaintiff was assigned to a half-way
house in February 1994. In August 1994, Plaintiff was parol ed.
In early 1995, forner 39th District police officers Baird,
Brown, Ryan and DeGovanni were indicted for crimnal activities
whi ch they undertook as police officers in the 39th District. In
July 1995, the District Attorney’'s Ofice nolle prossed the
charges and convictions against Plaintiff which arose fromhis

arrests in 1988 and 1990 by officers in the 39th District.



Foll owi ng the nolle prosse of said charges, Plaintiff’s crimnal
def ense counsel noved to have Plaintiff resentenced for the

of fenses which arose fromthe August 1991 arrest. On Cctober 19,
1995, Plaintiff was resentenced on the charges which arose from

t he August 1991 arrest. The sentencing court vacated Plaintiff’s
sentence of March 3, 1992 and sentenced Plaintiff to two
concurrent terns of one to two years inprisonnent on the charges
arising fromthe 1991 arrest. The sentencing court credited
Plaintiff with time served. In light of the fact that Plaintiff
had served over three years inprisonnent (considering credit for

tinme served), Plaintiff was rel eased w thout parole.

According to the undi sputed evidence submtted by Plaintiff
and Defendant (including the deposition testinony of Lynne
Abraham the deposition testinony of several Assistant District
Attorneys, and the affidavit of Arnold Gordon, the First
Assistant District Attorney) the Phil adel phia District Attorney’s
O fice provides training to all Assistant District Attorneys with
respect to a prosecutor’s obligations to disclose excul patory

materials under Brady v. Maryland and its progeny. According to

the deposition testinony of the District Attorney and the
Assistant District Attorneys submtted by Plaintiff in the
i nstant case, the Assistant District Attorneys were and are aware

of their obligations under Brady, and are kept apprised of any



new case | aw which may affect their obligations under Brady.
According to the undi sputed evidence contained in the
affidavit of Arnold Gordon, First Assistant District Attorney, as
well as the deposition testinony of the District Attorney and
Assistant District Attorneys, Assistant District Attorneys
participate in a training and orientati on program when they first
begin working at the District Attorney’s O fice. The program has
traditionally been at | east three weeks in length, and is
designed to teach new Assistant District Attorneys about the
policies of the District Attorney’'s Ofice and about their
responsibilities as prosecutors, including their obligation to
produce Brady material. Assistant District Attorneys al so
receive training on howto determ ne whet her probable cause
exi sts by exam ning the face of the warrant and its acconpanyi ng
affidavits. Once Assistant District Attorneys have conpl eted
their orientation and begin their service, they receive on-the-
job training fromcol |l eagues and supervisors. |n addition,
Assistant District Attorneys must conply with continuing | egal
education requirenents established by the Suprenme Court of

Pennsyl vani a.

According to the deposition testinony of Elois Howard (which
Plaintiff submitted in connection with the instant notion for

sumary judgnent), Ms. Howard worked from 1986 until 1991 in the



Phi | adel phia District Attorney’s Ofice as Chief of the Fel ony
Wai ver Unit. According to Ms. Howard’' s deposition testinony, she
was at sone point during her enploynent contacted by anot her
Assistant District Attorney who informed her that, during the
course of a hearing on a notion to suppress, a public defender
had sought to ask a police officer fromthe 39th District about
prior docunents that he had prepared in other cases. The

def ender sought to chal |l enge probabl e cause in connection with
his notion to suppress by showing that the officer had recited a
simlar fact pattern in other affidavits for probabl e cause
submtted in other cases. According to Ms. Howard s deposition
testi nony, the judge who presided over the notion to suppress
ordered that the public defender turn the docunents over to the
District Attorney’s office for review According to her

undi sput ed deposition testinony, Ms. Howard reviewed the
docunents provided by the defender, and concl uded that the
docunents did not create any inference that the officer was |ying
as to probable cause in any of the cases. M. Howard reported
her conclusion to her supervisor. She or her supervisor relayed
this information to the District Attorney’s Speci al

I nvestigations Unit. In his deposition testinony, Drew Barth

the Chief of the Special Investigations Unit for the Phil adel phia
District Attorney’s O fice from 1988 until 1990, stated that he

has a vague recollection of being informed by Elois Howard of



sone type of a problemwith a police officer but does not recal

anyt hing el se about the incident.

Rul e 56 of the Federal Rules of Ci vil Procedure provides
that a court shall grant summary judgnent "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed.R Cv.P.
56(c).

The law is clear that when a notion for summary judgnent
under Fed. R Civ.P. 56 is properly nmade, the non-noving party
cannot rest on the nere allegations of the pleadings. Celotex

Corp. v. Catrett, 477 U.S. 317 (1986); Anderson v. Liberty Lobby,

Inc., 477 U. S. 242 (1986). Rather, in order to defeat the notion
for summary judgnent, the non-noving party, by its own
affidavits, or by depositions, answers to interrogatories or

adm ssions on file, "nust set forth specific facts show ng that
there is a genuine issue for trial." Fed.R Cv.P. 56(e).

The Court nust draw any inferences fromthe underlying facts
in favor of the non-noving party, and nust deny summary judgnent
if there is a disagreenent over what inferences can be reasonably
drawn fromthe facts even if those facts are undi sputed. |deal

Dairy Farms v. John Labatt, 90 F.3d 737, 744 (3d Gr. 1996).




However, the Suprene Court has made clear that “[t]he nere
exi stence of a scintilla of evidence” in support of the non-
movant’s position will not be sufficient to defeat a notion for

summary judgnent. Anderson, 477 U. S. at 252.

In Brady v. Maryland, 373 U S. 83, 87 (1963), the Suprene

Court held “that the suppression by the prosecution of evidence
favorable to an accused upon request violates due process where
the evidence is material to either guilt or to punishnent,
irrespective of the good faith or bad faith of the prosecution.”
I n subsequent cases, the Suprene Court recogni zed that,

regardl ess of whether the defendant nmade a request, due process
is violated when the prosecuti on suppresses excul patory or

i npeachnent evidence, and “there is a reasonable probability
that, had the evidence been disclosed to the defense, the result

of the proceeding woul d have been different.” United States v.

Bagl ey, 473 U. S. 667, 685 (1985).

In light of the fact that Plaintiff pleaded guilty to the
charges against him and did not proceed to trial on said
charges, it is not at all clear that Plaintiff had a
constitutional right to receive Brady nmaterial. The Third
Circuit has never held that an individual who has entered a plea

of guilty has the right to later assert a claimfor a Brady



violation. As the Third GCrcuit has noted, “[t]he rule of Brady

v. Maryland is founded on the constitutional requirenment of a

fair trial... It is not a rule of discovery.” United States v.

Kapl an, 554 F.2d 577, 579 (3d Cr. 1977). At |east one Federal
District Court in Pennsylvania has held that a defendant does not
have a right to obtain Brady material for use in a pretrial

decision to plead guilty. See, United States v. Wl czik, 480

F. Supp. 1205, 1210 (WD. Pa. 1979).

The Court recogni zes, however, that several courts in other
Circuits have held that an individual my seek to withdraw a
guilty plea on the ground that the plea was not voluntary and
intelligent because it was nade in the absence of w thheld Brady

material. See, e.qg., Sanchez v. United States, 50 F.3d 1448 (9th

Cr. 1995); Wiite v. United States, 858 F.2d 416, 422 (8th Cr

1988); Mller v. Angliker, 848 F.2d 1312, 1319-20 (2d Cr. 1988).
Qobviously, a claimof a Brady violation typically arises in
the context of a notion for acquittal or a newtrial, not a claim
for noney damages under 8§ 1983. Although the Third Crcuit has
never expressly approved a 8 1983 claimfor noney danmages based
on a Brady violation, other courts which have considered the
guestion have determned that a plaintiff nmay seek noney damages

under 8§ 1983 for a violation of Brady. See, e.q., McMIlan v.

WE. Johnson, 88 F.3d 1554, 1567 (11th Cr. 1996); Carter v.

Burch, 34 F.3d 257, 263-64 (4th G r. 1994).



Even in those cases in which a plaintiff does claima
Brady violation under 8 1983, the plaintiff rarely seeks relief
agai nst an individual prosecutor. It is well-settled that

negligence will not satisfy a claimunder §8 1983. Daniels v.

Wllians, 474 U. S. 327 (1986). Accordingly, unlike a clai mant
seeking a new trial on the grounds of a Brady violation (where
the good faith of a prosecutor is not a defense), a clai mant
seeki ng damages under 8§ 1983 nust allege that the prosecutor
intentionally wi thheld excul patory Brady materials. Mreover, a
prosecutor enjoys absolute inmmunity fromsuit with respect to al
actions perforned in a "quasi-judicial" role. |Inbler v.
Pacht man, 424 U.S. 409, 430 (1976). Absolute imunity extends to
all activities which a prosecutor takes in court, and other out-
of -court actions which are "intimtely associated with the
judicial phases" of litigation. |d.

In the instant case, Plaintiff has not nanmed any i ndi vi dual
prosecutors as defendants. Instead, Plaintiff has naned as a
Def endant Lynne Abraham in her official capacity as Phil adel phi a
County District Attorney. Plaintiff seeks to hold the
Phi | adel phia County District Attorney’s Ofice |iable as a
muni ci pal entity under 8 1983. Plaintiff never sought an
acquittal or sought to withdraw his guilty pleas based on a
Brady violation. Accordingly, Plaintiff raises this Brady

chal l enge for the first time in the context of the instant § 1983

10



action.

A nmunicipality is liable under 8 1983 if the nunicipality
itself, through the inplenentation of a nunicipal policy or

custom causes a constitutional violation. Monel |l v. New York

Cty Dep't of Social Services, 436 U. S. 658, 691-95 (1978). In

order to prove nunicipal liability, a plaintiff nust establish
“that, through its deliberate conduct, the nmunicipality was the
‘“noving force’ behind the [constitutional] injury alleged.”

Board of County Conmi ssioners of Brvan County v. Brown, 520 U. S

397,--, 117 S. Ct. 1382, 1388 (1997). Municipal liability may not
be prem sed on respondeat superior. Mnell, 436 at 693-94.

As the Third Grcuit has explained, a nmunicipal policy is
made when a deci sionmaker with final authority to establish
muni ci pal policy issues an official proclamation, policy or

edict. Beck v. City of Pittsburgh, 89 F.3d 966, 971 (3d Gr.

1996). A municipal custom nmay be established by evidence that a
practice, though not authorized by law, is so permanent and well -
settled as to virtually constitute law. 1d. A customnmay al so
be established by evidence of know edge and acqui escence of the
practice. 1d. In other words, in order to establish a nunici pal
custom a plaintiff nmust establish “that policynakers were aware
of simlar unlawful conduct in the past, but failed to take

precautions against future violations, and that this failure, at

11



least in part, led to... [plaintiff’s] injury.” [d. at 972.

The Suprene Court has recogni zed that a nmunicipality may be
held liable for a failure to train its enployees if “the failure
to train amounts to deliberate indifference to the rights of
persons” with whomthe enployees conme in contact, and thus

constitutes a violative policy or custom Cty of Canton v.

Harris, 489 U S. 378 (1989). As the Suprene Court has stated,
“lolnly where a failure to train reflects a ‘deliberate’ or
‘conscious’ choice by a nmunicipality-- a ‘policy’ as defined by
our prior cases-- can a city [or nmunicipal entity] be liable for
such a failure under 8 1983.” 1d. at 390 (citations omtted).
It is not enough to show “[a] dequately trained officers
occasionally nmake m stakes; the fact that they do says little
about the training programor the |egal basis for holding the

city liable.” Gty of Canton, 489 U S. at 391. Furthernore, it

is not enough to show "that an injury or accident could have been
avoided if an officer had had better or nore training, sufficient
to equip himto avoid the particular injury-causing conduct."

Id. at 390-391.

Rat her, a showing of a municipality’'s “conti nued adherence
to an approach that they know or should know has failed to
prevent tortious conduct by enpl oyees may establish the conscious
di sregard for the consequences of their action-- the ‘deliberate

indi fference -- necessary to trigger liability.” Board of County

12



Conm ssioners v. Brown, 520 U S. at --, 117 S.Ct. at 1390. A

plaintiff may establish municipal liability by show ng “the
exi stence of a pattern of tortious conduct by inadequately
trai ned enpl oyees [which] nay tend to show that the | ack of
proper training, rather than a one-tine negligent adm nistration
of the programor factors peculiar to the officer involved in a
particular incident is the ‘noving force’ behind the plaintiff’s
injury.” Id.

As the Third Crcuit has noted:

Establishing municipal liability on a failure to train

claimunder 8 1983 is difficult. A plaintiff nust

identify a failure to provide specific training that

has a causal nexus with their injuries and nust

denonstrate that the absence of that specific training

can reasonably be said to reflect a deliberate

indifference to whether the alleged constitutional

deprivations occurred.
Reitz v. County of Bucks, 125 F.3d 139, 145 (3d Cr. 1997).

In his conplaint filed in the instant case, Plaintiff
all eges that Lynne Abraham in her official capacity as
Phi | adel phia District Attorney, is |liable under 8§ 1983 for a
violation of Plaintiff’'s rights under Brady. Plaintiff alleges
that the District Attorney did not properly train Assistant
District Attorneys to determ ne when police officers were
fabricating probable cause. Plaintiff further alleges that the
Phi | adel phia District Attorney’s Ofice did not have proper

nmechani sms and/ or systens in place to pronptly discover police

13



m sconduct and provide information of said m sconduct to crim nal
defendants. Plaintiff contends that, had such training and
mechani snms been in place, the District Attorney’s Ofice could
have sooner discovered that certain police officers in the 39th
District were commtting perjury and fabricating probabl e cause.
Additionally, Plaintiff contends that Lynne Abraham in her
official capacity as the Philadel phia District Attorney, knew
that certain officers in the 39th District (including those who
arrested Plaintiff) were commtting perjury and ot her w ongful
acts, and knew that Plaintiff’s convictions were the result of
such wongful acts. Plaintiff alleges that the District Attorney
failed to disclose such information to crimnal defendants,
including Plaintiff, as required under Brady.

The Court has exam ned all of the depositions, affidavits
and ot her adm ssible exhibits submtted by Plaintiff, as well as
by Defendant, and has resolved all inferences in favor of the

Plaintiff.

No Muni cipal Policy or Custom

Drawing all inferences in favor of the Plaintiff, no
reasonabl e fact-finder could find that Defendant Lynne Abraham
in her official capacity as Phil adel phia District Attorney, had a
muni ci pal policy or customto not turn over Brady material.

Plaintiff has produced no evidence which tends to show the

14



exi stence of such a policy or custom

Plaintiff has not produced any evidence to support his
all egations that Lynne Abraham in her official capacity as
Phi | adel phia District Attorney, knew at the tinme Plaintiff
pl eaded guilty in 1989 and 1991, or even at the tinme Plaintiff
was sentenced in 1992, that police officers in the 39th D strict
were commtting perjury and falsifying affidavits of probable
cause, or knew that Plaintiff’'s convictions were the result of
illegal conduct and perjury. As explained above, the Plaintiff
can not rest on the nere allegations of his conplaint. He nust
cone forward with adm ssi bl e evidence (by his own affidavits, or
by depositions, answers to interrogatories or adm ssions on file)
whi ch sets forth specific facts showi ng a genui ne issue for
trial. Plaintiff has failed to cone forward with any evi dence
whi ch woul d support his allegation that the Philadel phia District
Attorney knew at the tinme Plaintiff pleaded guilty (in 1988 or
1991) or was sentenced (in 1992) that police officers in the 39th
District were commtting perjury or that Plaintiff’s convictions
were the result of perjury or illegal conduct.

There is vol um nous undi sputed evidence in the record
(evidence produced both by Plaintiff and by Defendant) which
establishes that the District Attorney’s Ofice did have a policy
of turning over excul patory Brady materials. This undisputed

evi dence establishes that the Assistant District Attorneys who

15



worked in the Philadel phia District Attorney’s Ofice understood
their obligations under Brady and sought to fulfill those

obl i gati ons.

No Failure to Train

Furthernmore, drawing all inferences in favor of the
Plaintiff, no reasonable fact-finder could find that Defendant
Lynne Abraham in her official capacity as Philadel phia D strict
Attorney, exercised deliberate indifference in failing to train
Assistant District Attorneys to turn over Brady materials.
Plaintiff has produced no evidence which could tend to show t hat
the District Attorney, as the policy maker for the District
Attorney’'s Ofice, continued to adhere to an approach that she
knew or shoul d have known had caused Assistant District Attorneys
to not fulfill their obligations under Brady. Moreover,
Plaintiff has produced no evidence which could tend to show a
pattern of inadequately trained Assistant District Attorneys
failing to fulfill their obligations under Brady.

In connection with the instant notion for sunmary judgnent,
Plaintiff has submtted two “Affidavits”-- one by Jack MMahon
Esquire (who, according to his affidavit, was at one tine
enpl oyed in the Philadel phia District Attorney’s Ofice) and one
by Bradley S. Bridge (who, according to his affidavit, is an

attorney with the Defender Association of Philadelphia). It is

16



not clear whether Plaintiff intended to submt these notarized
affidavits as expert testinony or testinony of a factual w tness.
Nei ther affidavit sets forth any adm ssi bl e evidence that the
Phi | adel phia District Attorney’s Ofice had a customor policy to
not turn over Brady materials. Mreover, neither affidavit
contains any evidence that the Phil adel phia District Attorney’s
Ofice failed to train Assistant District Attorneys in connection
with their obligations to turn over Brady materials in a manner
whi ch amounted to deliberate indifference to the constitutiona
rights of the persons with whom Assistant District Attorneys cane
in contact.

In M. McMihon's affidavit, M. MMahon avers that he
exam ned several of the depositions submtted in this case. On
the basis of his exam nation of said depositions, M. MMahon
sets forth his conclusion that the District Attorney’s Ofice did
not undertake adequate training “on the concept of fabricated
probabl e cause on search warrants.” M. MMahon further avers
that the District Attorney’s Ofice should have had a systemin

pl ace to track individual police officer’s individual cases “so
that if a question arises regarding common fact patterns, the
hi story and practices of the officer can be checked quite
easily.” Moreover, M. MMhon avers that the District

Attorney’s office should have had a data base of all conplaints

and reports as to each individual officer.

17



M. MMahon further sets forth in his affidavit the
conclusory statenment that the Philadel phia D strict Attorney’s
Ofice “knew of the illegal conduct of Oficer Baird and Oficer
Ryan as early as 1991 and were aware that federal charges agai nst
these officers were appropriate in 1992.” Although it is not
cl ear whether M. McMahon's affidavit was submtted as testinony
of an expert witness or a fact witness, it is clear that the
above- quoted statenent regarding what the District Attorney’s
Ofice knew woul d be inadm ssible at trial. MMhon has fail ed
to set forth any factual basis to support his conclusory
statenent regarding what the District Attorney’s Ofice knew in
1991 or 1992. As noted above, Plaintiff has presented no
adm ssi bl e evidence (by his own affidavits, or by depositions,
answers to interrogatories or adm ssions on file) that the
District Attorney herself, or any Assistant District Attorneys,
had knowl edge that officers in the 39th District were commtting
perjury or were falsifying probable cause affidavits at the tine
Plaintiff pleaded guilty in 1989 and 1991 or the tine Plaintiff
was sentenced in 1992.

In Bradley S. Bridge's Affidavit, M. Bridge states
criticisns simlar to those of M. MMahon. M. Bridge
criticizes the District Attorney’s failure to train Assistant
District Attorneys with respect to spotting perjury in probable

cause affidavits, and the District Attorney’'s failure to maintain

18



a data base as to reports and conplaints filed against individual
police officers. M. Bridge further criticizes the D strict
Attorney’'s failure to “share | earned information” anong the
District Attorney’s Ofice, the Police Departnent, the FBI and
the U S Attorney’s Ofice.

The affidavits of M. McMahon and M. Bridge do not contain
adm ssi bl e evidence which support Plaintiff’s allegation that the
Phi | adel phia District Attorney exercised deliberate indifference
in failing to train Assistant District Attorneys in connection
with their obligations under Brady. At nost, these criticisns
anount to a claimthat the District Attorney’s O fice could have
done nore to ferret out false statenents and perjury in
connection with probable cause affidavits.

It is not enough to suggest affirmative steps which the
District Attorney’s Ofice could have taken to ferret out false
af fidavits of probable cause, in hindsight of the 39th D strict
police corruption scandal. The Plaintiff nust cone forward with
adm ssi bl e evidence that the policy makers in the District
Attorney’'s Ofice were aware of the |ikelihood of perjured
testinony by police officers, were aware that Assistant District
Attorneys would |l ack specific tools to recogni ze such fal se
testinmony, and neverthel ess deliberately chose not to equip its
Assistant District Attorneys with these specific tools. The

District Attorney’s failure to undertake the steps suggested by

19



M. MMahon or M. Bridge in ferreting out false statenents in
probabl e cause affidavits does not anmobunt to a failure to train
whi ch denonstrates a deliberate indifference on the part of the
District Attorney’s Ofice to the constitutional rights of the

persons with whom Assistant District Attorneys cone into contact.

Plaintiff's Constitutional Rights under Brady Wre Not

Vi ol at ed.

Moreover, drawing all inferences in favor of the Plaintiff,
no reasonable fact-finder could find that Plaintiff’s
constitutional rights under Brady were violated. As noted above,
there is significant question whether an individual who is
pl eading guilty has a right to Brady materials. Moreover, the
Third Grcuit has held that “where a prosecutor has no actual
know edge or cause to know of the existence of Brady material in
a file unrelated to the case under prosecution, a defendant, in
order to trigger an exam nation of such unrelated files, nust
make a specific request for that information-- specific in the
sense that it explicitly identifies the desired material and is

objectively limted in scope.” United States v. Joseph, 996 F.2d

36, 41 (3d Cr.), cert. denied, 510 U. S. 937 (1993).

Plaintiff in the instant case has produced no adni ssible
evidence that, the District Attorney herself, or any Assistant

District Attorneys, knew or had reason to know that Brady

20



materials existed in files unrelated to Plaintiff’s case.
Moreover, Plaintiff has produced no evidence that he nade a
specific request for such information. |Indeed, as the Court
noted above, Plaintiff raised the issue of a Brady violation for
the first tinme in the instant 8§ 1983 action. Accordingly,
Plaintiff can not establish that he suffered a violation under
Brady.

Finally, as the District Attorney notes in its nmenorandumin
support of sunmmary judgnent, the Plaintiff testified in his
deposition testinony that he knew, at the tine he pleaded guilty,
that officers in the 39th District were corrupt. Accordingly,
Plaintiff can not claimthat there was a “reasonabl e probability”
that, had he known that the officers were corrupt, Plaintiff
woul d have pl eaded not guilty and proceeded to trial.

Al t hough Courts in other G rcuits have recogni zed that an
i ndi vi dual who has pleaded guilty nay establish a violation of
due process on the basis of failure to receive Brady materi al s,
those Courts have required that, in order to show that the
w t hhel d evi dence was material (as required under Brady), the
clai mant nust show that there was a “reasonabl e probability” that
the di scovery of the withheld evidence would have | ed the

claimant to change his plea and go to trial. See, e.qg., Sanchez,

50 F.3d at 1454; MIller, 848 F.2d at 1322.

In the instant case, Plaintiff entered one guilty plea in

21



Cct ober 1989, and entered another guilty plea after he was
arrested in August 1991. Plaintiff has failed to cone forward
Wi th any adm ssi ble evidence (by his own affidavits, or by
depositions, answers to interrogatories or adm ssions on file)
that, at the time he entered his guilty pleas, the District
Attorney’'s Ofice possessed information that officers in the 39th
District were engaging in corrupt activities. Furthernore,
Plaintiff has stated in his deposition testinony that he knew
that the 39th District police officers were engaging in corrupt
activities. Accordingly, Plaintiff can not show that a
“reasonabl e probability” existed that the di scovery of
information relating to the officers’ corruption wuld have | ed

Plaintiff to change his plea and go to trial.

Accordingly, the Court will grant summary judgnment in favor
of Defendant Lynne Abraham in her official capacity as
Phi | adel phia District Attorney, and against Plaintiff WIIliam
Harris. As expl ai ned above, drawing all inferences in favor of
the Plaintiff, no reasonable fact-finder could find that
Def endant Lynne Abraham in her official capacity as Phil adel phi a
District Attorney, had a nunicipal policy or customto not turn
over Brady material. Furthernore, drawing all inferences in
favor of the Plaintiff, no reasonable fact-finder could find that

Def endant Lynne Abraham in her official capacity as Phil adel phia
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District Attorney, exercised deliberate indifference in failing
to train Assistant District Attorneys to turn over Brady
materials. Furthernore, drawing all inferences in favor of the
Plaintiff, no reasonable fact-finder could find that Plaintiff
WlliamHarris suffered a violation of his constitutional rights
under Brady. Accordingly, Lynne Abraham in her official
capacity as Phil adel phia District Attorney, is entitled to
judgnent as a matter of |aw, and the Court shall grant sunmary
judgnent in favor of Lynne Abraham in her official capacity as
Phi | adel phia District Attorney, and against Plaintiff WIIliam
Harris.

An appropriate Order follows.

23



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM HARRI S
ClVIL ACTI ON
V.
97- 3666
CI TY OF PH LADELPH A,
et al.

ORDER
AND NOW this 14th day of August, 1998; upon consideration

of the notion for summary judgnent filed by Defendant Lynne
Abrahamin her official capacity as Phil adel phia D strict
Attorney and Plaintiff’s response thereto; and for the reasons
stated in the Court’s acconpanyi hg nenor andum

| T 1S ORDERED: Defendants’ notion for sunmary judgnent is
GRANTED and Judgnent shall be entered in favor of Defendant Lynne
Abrahamin her official capacity as Phil adel phia D strict

Attorney, and against Plaintiff WIlliamHarris.

RAYMOND J. BRODERI CK, J.
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