IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES F. ELDER, : ClVIL ACTION
Pl aintiff, :
NO. 98-3281
V.

CONSCLI DATED RAI L CORPORATI ON
Def endant .

MEMORANDUM

BUCKWALTER, J. August 14, 1998

Plaintiff, Charles F. Elder (“Elder”) brought this
action under the Federal Enployer’s Liability Act, 45 U S.C 88
51-60 (“FELA”), against his enployer, Defendant, Consolidated
Rail Corporation (“Conrail”). Wiile at work in Altoona,
Pennsyl vani a, El der suffered second degree chem cal burns from an
unwi t nessed industrial accident. Elder is a resident of
Hol | i daysburg, Pennsylvania. Both Altoona and Hol | idaysburg are
within the Western District of Pennsylvania. Conrail now seeks
transfer of this action to the United States District Court for
the Western District of Pennsylvania pursuant to 28 U S.C. 8§
1404(a), which states “For the conveni ence of parties and
W tnesses, in the interest of justice, a district court may
transfer any civil action to any other district or division where

it mght have been brought.” Neither party disputes that the



action could have been brought in the Western District. See 45
US. C 8 56 (appropriate venues are defendant’s residence, where
the cause of action arose or where the defendant was doi ng
busi ness at the tine of the accident).

Both public and private interests nust be considered in

wei ghing a notion to transfer. Jumara v. State Farmlns. Co., 55

F.3d 873, 879-880 (3d Gr. 1995). Private interests include:
plaintiff’s choice; defendant’s preference; where the claim
arose; convenience of the parties; potential that w tnesses may
be unavailable in one fora; and potential that docunents coul d
not be produced in one fora. 1d. at 879. Public interests
i nclude: enforceability of judgnent; practicalities of trial;
court congestion; local interest in deciding |ocal controversies;
public policies of the fora; and famliarity of the trial judge
wth the applicable state law in diversity cases. |d.
Traditionally, courts have considered a plaintiff’s

choice of forumthe nost significant factor. See Gulf QI v.

Glbert, 330 U S. 501, 509 (1947). This is especially true for

cl ai ms brought under FELA. See Coble v. Consolidated Rail Corp.

No. Civ. A 92-2386, 1992 W 210325, at *2 (E. D. Pa. Aug. 26,
1992). Plaintiff’s choice is routinely given |ess weight if,
however, as here, the claimdid not arise or the plaintiff does

not reside within the chosen forum Schnmdt v. Leader Dogs for

the Blind, 544 F. Supp. 42, 47 (E.D.Pa. 1982); New Image, Inc. v.




Travelers Idem Co., 536 F. Supp. 58, 59 (E. D.Pa. 1981). Under

such circunstances the assunption that plaintiff’s choice is
conveni ent becones | ess reasonable. Coble, 1992 W. 210325, at
*2. Nonetheless, it renmains true that where a plaintiff has
denonstrated that a forumin which he does not reside will be
nmore convenient for him that choice is worthy of judicial
respect. |d.

In addition to its general clains of undue hardship,
i nconveni ence and delay and its rote characterization of this
action as one of “local interest,” Conrail notes that three of
its witnesses reside in Altoona. Elder’s supervisor, Barry
Claar, is expected to testify about work assignnents, safety
rul es, inspection and nmai ntenance procedures, subjects al
relevant to Elder’s claim Al so residents of Altoona and
potential witnesses are Drs. Robinson and Pontzter, who treated
and/ or exam ned El der after the accident.

El der counters that two of his “key witnesses who wll
likely testify at trial” are located in the Eastern District.
Robert McClellan, MD., his nedical expert, whose offices are
within the Eastern District and Ranon Thomas, Conrail industri al
hygi eni st, who works at Conrail’s headquarters in Phil adel phi a.
El der al so enphasi zes that his initial choice of the Eastern

District should be honored.



The conveni ence of Conrail’s wtnesses, Elder’s
residence and the site of the accident mlitate in favor of
transfer. On bal ance, however, these factors do not surpass the
conbi ned wei ght of the deference this court nust afford Elder’s
original choice and the fact that at |east two of Elder’s
W tnesses are located in the Eastern District. Additionally, |
note Conrail’s headquarters and |legal offices are not far from
this courthouse and Conrail has not made a specific show ng of
hardshi p or inconvenience.! Accordingly, Conrail’s nmotion to
transfer wll be denied.

An order foll ows.

1. Judges within this district have reached different results under sinilar
circunstances. | amof the opinion, however, that generally, a plaintiff’s
choice of forumremins paranount to all considerations related to transfer
unless it is overwhelningly clear that by litigating in the chosen forum
defendant will be substantially handi capped -- conplaints of routine
litigation inconveni ence and expense are insufficient. One could add, perhaps
tongue in cheek, that any opportunity for residents of the outlying counties
to visit the birthplace of the nation and the “city that | oves you back”
shoul d not be easily overl ooked.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES F. ELDER, : ClVIL ACTION
Pl ai ntiff, :
NO. 98-3281
V.
CONSOLI DATED RAI L CORPORATI ON
Def endant .
ORDER

AND NOW this 14th day of August, 1998, upon
consi deration of Defendant’s notion to transfer (Dkt. #3) and
Plaintiff’s response (Dkt. #4) it is hereby ORDERED t hat

Def endant’s notion i s DEN ED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



