IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ASSOCI ATION OF M NORI'TY : ClVIL ACTI ON
CONTRACTORS AND SUPPLI ERS, :
"AMCAS, | NC."

V.

HALLI DAY PROPERTI ES, :
INC., et al. ) NO. 97-274

VEMORANDUM AND ORDER

BECHTLE, J. AUGUST 13, 1998
Presently before the court are defendants Halliday
Properties, Inc. ("Halliday Properties”), Mark H Danbly
("Danmbly"), Jefferis Square Housing Partnership ("Jefferis
Square") and J.J. DelLuca Conpany, Inc.'s ("J.J. DelLuca
Co.")(collectively "Defendants") notion for sumary judgnent,
J.J. DeLuca Co.'s motion for sanctions pursuant to Federal Rule of Civi
Procedure 11 and plaintiff Association of Mnority Contractors and
Suppliers, "AMCAS, Inc."'s ("AMCAS") responses thereto. For the
reasons set forth bel ow, Defendants' notion for summary judgnent
will be granted and the notion for Rule 11 sanctions will be

deni ed.

l. BACKGROUND

AMCAS brings this civil action under section 1 of the

Sherman Antitrust Act, 15 U.S.C. § 1, et seq.® AMCAS is an

1. This court has original jurisdiction over AMCAS cl ai ns
because they arise under the federal antitrust laws. 28 U S. C 8§
1331; 28 U.S.C. § 1337(a).



organi zation of mnority owned businesses. Defendants are an
i ndi vidual, a partnership and two corporations involved in a
construction project which is the subject of the antitrust
clains. Danbly is a "devel oper of various construction projects
t hroughout Del aware County, Pennsylvania." (Conpl. 1 5.) Danbly
is the owner of Halliday Properties. Danbly is also a partner in
Jefferis Square (the court will refer to Danbly, Halliday
Properties and Jefferis Square collectively as the "Danbly
Entities"). J.J. DeLuca Co. acts as a general contractor on
construction projects. J.J. DeLuca Co. is owned by Janes J.
DeLuca ("DeLuca").

In 1994, Danbly, through Jefferis Square, purchased a
2.2 acre tract of land in the City of Chester, Pennsylvania
("Chester") and began planning for the construction of a housing
devel opnent on the property (the "Project"). (PIf.'s Mem Qpp.
Sum J. at 2.) Danbly and J.J. DeLuca Co. had worked together on
simlar projects in the past. 1d. at 6. J.J. DeLuca Co.
submitted to Danmbly a projection of the construction costs of
conpleting the Project, which totaled $2,813,366.00. 1d. at 3.
According to AMCAS, Danbly told DeLuca that his estimte should
be "$2, 850, 000.00 plus contingency.” 1d. at 4. AMCAS alleges
that the higher estimte by DeLuca would result in the Danbly
Entities being able to secure an increased amount of federal
funds for the Project and a higher developer's fee for Danbly.
Id. at 4 n.1. Subsequently, Danmbly net with representatives of
AMCAS, who informed Danbly of AMCAS desire to becone the genera
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contractor for the Project. AMCAS representatives were concerned
that Danmbly had al ready reached an agreenment with DeLuca. 1d. at
5-6. Danbly informed AMCAS that it had not reached such an
agreenment and that AMCAS and its nenbers should submt bids to
act as the general and subcontractors.

On May 5, 1995, AMCAS submitted its bid for
$3,062,287.17. Danbly told AMCAS that its bid was higher than
that of J.J. DeLuca Co. and that it should "sharpen its pencils."”
Id. at 6-7. On May 22, 1995, AMCAS submitted a second bid for
$2, 974, 466. 00 and Danbly told AMCAS its bid was | ower than that
of J.J. DeLuca Co.? |d. at 7. Danbly infornmed AMCAS that to act
as the general contractor, it would be required to secure a bond
for $1.5 mllion. |d.

AMCAS nmenbers sought to secure the bond with the
assi stance of the Chester Redevel opnent Authority ("CRA").
According to AMCAS, the CRA had the authority of adm nistering
federal funds in order to foster econom c devel opment in Chester
Id. at 5. Anong other efforts, the CRA established a trust whose
pur pose was to provide bonding insurance for mnority and other
"di sadvant aged” contractors such as AMCAS and its nenbers. 1d.
at 7. However, before AMCAS secured a bond, relying on the CRA

trust as collateral, the CRA becane the subject of a |lega

2. AMCAS al so all eges that a copy of its second bid sonehow
wound up in the files of J.J. DeLuca Co. and that J.J. DeLuca Co.
subsequently submtted a bid which was for $3,223,890.00. |d. at
7 n.3. For the purposes of reviewing the summary judgnent, the
court will assunme that AMCAS submtted the |owest of all bids to
be general contractor on the Project.
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di spute which rendered the trust funds unavail able for AMCAS to
use for bonding insurance.

Under AMCAS' statenment of the facts, Defendants held
private neetings and tel ephone conversations with certain
i ndi vi dual s who were identified in the Arended Conplaint only as
"co-conspirators" and not named as parties to the action.?
According to the Plaintiff's sunmary judgnment opposition brief,
the primary co-conspirators included Chester City Council nenbers
Dom nic Pileggi, D anne Merlino, Chuck MlLaughlin and Annette
Burton. [d. at 8. Also alleged to have conspired with
Def endants are Del aware County Republican Party Chai rman Thonas
Judge, Thomas Judge's son Bobby, Del aware County Council man Wally
Nunn and Del aware County Executive Ted Ericson. 1d. at 8-9.
According to AMCAS, the purpose of this conspiracy was twofold.
First, the conspiracy would secure additional public funding for
the Project, despite its alleged unpopularity with other public
officials. In particular, AMCAS states that the CRA was
unwi I ling to provide the Danbly Entities with federal funding for
the project directly. [d. at 5 n.2. Thus, Defendants hoped to
have the CRA dissolved and the desired funds transferred to

another entity that would treat their requests nore favorably.

3. At a hearing before the court held March 5, 1998, the court
inquired into the identity of those "co-conspirators” who were
unnanmed in the Amended Conpl aint. For the purposes of this
notion, the court will presune that the individuals identified by
name in the summary judgnent opposition brief are those

i ndi vi dual s whom AMCAS believes that it can denonstrate engaged
in a conspiracy wth Defendants.
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Second, the conspiracy intended to prevent AMCAS fromrelying on
the CRA trust to obtain a bond. AMCAS would thereby be renoved
from consideration as a general contractor on the Project and
DeLuca woul d be guaranteed that position. AMCAS alleges that the
means by whi ch Defendants and the co-conspirators achi eved these
pur poses was to dissolve the CRA and transfer the funds fromthe
CRA to Chester and then to a newy created entity called the
Chester Econom c Devel opnent Authority ("CEDA"), which was headed
by Di anne Merlino and included additional co-conspirators as
board nenbers. [d. at 5 n.?2.

The Chester City Council voted on and passed severa
resolutions attenpting to dissolve the CRA. (Dec. Harold Langer
in Supp. of Defs.'" Mdt. Ex. D.) Pursuant to the resolutions, the
Chester City Council filed suit in the Court of Conmon Pl eas for
Del aware County, Pennsylvania in order to force the transfer of

the CRA's assets to Chester. See City of Chester v. Chester

Redevel opnment Aut hority, No. 95-7184 (Ct. Comon Pl eas Nov. 29,

1995); (Dec. Harold Langer in Supp. of Defs.' Mdt. Ex. A) The
parties to that action were Chester as the plaintiff and the CRA
and its bank, First Fidelity Bank, N. A, as defendants. None of
t he Defendants in the present civil action were named as parties
of record in that state civil action. 1In a series of orders, the
Court of Common Pleas ordered First Fidelity Bank, N. A, to
transfer the assets of the CRAto Chester. 1d. at 4-6. On
appeal, the Commonwealth Court reversed and remanded the case,

finding that the Cty Council vote/resolution failed to conply
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wth 35 Pa. Const. Stat. Ann. 8§ 1704.1, which requires that
public authorities such as the CRA may only be dissolved after
the authority has discharged its debts and obligations. City of

Chester v. Chester Redevel opnent Authority, 686 A 2d 30 (Pa.

Commw. 1996). Subsequently, the parties entered into a

settl ement agreenent which confirned the dissolution of the CRA
and transferred its assets to Chester. (Dec. Harold Langer in
Supp. of Defs. Mdt. Ex. B.)

On January 13, 1997, AMCAS filed its Anended Conpl ai nt
al l eging that Defendants violated section 1 of the Sherman Act.
The Anended Conplaint contains two counts alleging antitrust
activity, one alleging an agreenent anong the Defendants to
unreasonably restrain trade and one all egi ng an agreenent anong
t he Defendants and co-conspirators. On January 16, 1997, J.J.
DeLuca Co. filed its notice of notion for sanctions pursuant to
Federal Rule of Civil Procedure 11. On February 5, 1997, AMCAS
filed its response to the notion for sanctions. On March 27,
1998, Defendants filed the instant notion for summary judgnent
pursuant to Federal Rule of Civil Procedure 56. On April 18,
1998, AMCAS filed its response.

. Mbti on for Summary Judgnent

Sunmary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no

genui ne issue as to any material fact and that the noving party



Is entitled to judgnent as a matter of law" Fed. R Cv. P
56(c). \Whether a genuine issue of material fact is presented
will be determ ned by asking if "a reasonable jury could return a

verdict for the non-noving party." Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986).
To defeat a notion for sunmary judgnent, the non-noving
party nust produce evidence to establish prim facie each el enent

of its claim Celotex Corp. v. Catrett, 477 U. S. 317, 322-23

(1986). Such evidence and all justifiable inferences that can be
drawn fromit are to be taken as true. Anderson, 477 U S. at
255. However, if the non-noving party fails to establish an
essential elenment of his claim the noving party is entitled to a

judgnment as a matter of law. Celotex, 477 U S. at 322-23.

(I DI SCUSSI ON

A. Motion for Summary Judgnent

Def endants set forth several reasons why the court
shoul d grant the notion for sunmary judgment. The court will
first evaluate Defendants' primary contention that the Noerr-
Penni ngton Doctrine applies to AMCAS all egations that Defendants
conspired with various political and public officials to initiate
a | awsuit dissolving the CRA. The court will then evaluate
AMCAS' argunent that the "shanf exception to the Noerr-Pennington
Doctrine applies. Next, the court will eval uate whether the

Noer r - Penni ngton Doctrine also applies to the Defendants



activities anong thensel ves, as opposed to their activity in
regard to the co-conspirators.

In the Anended Conplaint, AMCAS sets forth two distinct
counts under the Sherman Act, one that Defendants conspired with
the co-conspirators and one that Defendants conspired anong
thenmsel ves. The main allegation addressed in AMCAS Anended
Conpl ai nt and nore clearly in their response to the instant
notion, is that Defendants conspired with various public
officials and influential political |eaders to dissolve the CRA
and thereby prevent AMCAS from obtai ni ng bondi ng i nsurance for
the Project. The facts as set forth by AMCAS in its Anmended
Conpl ai nt and responsive briefs are that Defendants nade phone
calls, held private neetings and ot herw se exercised influence
over city and county political figures in order to obtain a
di ssolution of the CRA. AMCAS further alleges that Defendants
wi shed to dissolve the CRA and have its responsibilities
transferred to an entity which would treat its request for
fundi ng nore favorably. As noted above, the action was partly
i ntended to prevent AMCAS from obtai ni ng bondi ng i nsurance.
AMCAS' theory is that by stifling conmpetition, J.J. DeLuca Co.
was able to successfully submt an inflated bid, thereby securing
"supraconpetitive" profits for the Defendants. The all eged
activity of attenpting to exercise influence over public
officials and political |eaders to pass a resolution regarding a
public authority constitutes petitioning activity within the

Noerr - Penni ngton Doctrine. In Cty of Colunbia v. Omi Qutdoor
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Advertising, Inc., 499 U S. 365 (1991), the Suprene Court

reiterated the Noerr-Pennington Doctrine under which "[t]he
federal antitrust laws . . . do not regulate the conduct of
private individuals in seeking anticonpetitive action fromthe

governnment." [d. at 379; see also Eastern Railroad Presidents

Conference v. Noerr Mdtor Freight, Inc., 365 U S. 127, 139

(1961) (" A construction of the Sherman Act that would disqualify
people fromtaking a public position on matters in which they are
financially interested would thus deprive the governnent of a

val uabl e source of information and, at the same tinme, deprive the
people of their right to petition in the very instances in which

that right my be of the nost inportance to them"); Mne Wrkers

v. Pennington, 381 U S. 657, 670 (1965)("Noerr shields fromthe

Sherman Act a concerted effort to influence public officials
regardl ess of intent or purpose."”). As noted above, the Noerr-
Penni ngton Doctrine rests on the bedrock of the First Anmendnent
to the United States Constitution which guarantees the right of
the people to "petition the Governnent for a redress of
grievances." U S. Const. Anend. 1. Regardless of the
anticonpetitive effects, as a matter of |aw, Defendants' all eged
petitioning constitutes a petitioning of the governnment under the
First Amendnent and falls within the protections provided by the
Noer r - Penni ngt on Doctri ne.

AMCAS argues that the "shani exception applies to
Def endants' activities. It is well settled that the Noerr-

Penni ngt on doctri ne does not protect sham petitioning of the
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government. In setting forth that exception to the doctrine, the
Court stated:

The "shant exception to Noerr enconpasses
situations in which persons use the governnental
process--as opposed to the outcone of that
process--as an anticonpetitive weapon. A classic
exanple is the filing of frivolous objections to
the license application of a conpetitor, with no
expectation of achieving denial of the Iicense but
sinply in order to inpose expense and del ay.

Omi_ Qutdoor Advertising, 499 U. S. at 380. However, the Court

refused to recognize a "conspiracy" exception to the Noerr-
Penni ngton doctrine that would create liability for private
citizens who sonehow conspire with public officials in bringing
about an anticonpetitive result:

[t] he same factors which . . . nmake it

i npracticabl e or beyond the purpose of the

antitrust laws to identify and invalidate

| awmaki ng that has been infected by selfishly

notivated agreenent with private interests

i kewi se nake it inpracticable or beyond that

scope to identify and invalidate | obbying that has

produced selfishly notivated agreenment with public

of ficials.
ld. at 383. AMCAS argues that the lawsuit instituted by the
Chester City Council at the Defendants' urging was a sham | awsuit
and is excepted fromthe Noerr-Pennington Doctrine. However
because Defendants were not parties to that litigation, the sham
exception cannot apply under the facts at hand. Defendants did
not have the authority to dissolve the CRA, nor did they have the
authority to bring a lawsuit on behalf of the city. At best,
AMCAS has provided the court with allegations that Defendants

petitioned various political |eaders to obtain a resolution from
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the Chester City Council in favor of dissolving the CRA and to
initiate the suit to transfer the CRA's funds. To that end, such
petitioning was successful in achieving its sought after outcone.
Where a party seeks beneficial governnent treatnent and is
successful in obtaining such treatnment, the petitioning for such
treatment cannot be said to be a sham*® Additionally, as noted
above, even if AMCAS denonstrated that the Defendants conspired
with public officials to pass the resolution for selfishly

noti vated reasons, such a theory would be unsuccessful under Omi_

Qut door Advertising. Omi_ Qutdoor Advertising, 499 U S. at 383.

To the extent that the dissolution of the CRA has resulted in
increasing the difficulty of AMCAS and others simlarly situated
to obtain bonding insurance, AMCAS renedies would be political
in nature and the Suprene Court has been clear in that "the
antitrust |laws regul ate business, not politics.” 1d. The court
finds that Defendants' activities as alleged by AMCAS do not fall

within the sham exception to the Noerr-Pennington Doctrine.

4, Because Defendants did not bring the |lawsuit, the court need
not determ ne whether the lawsuit itself was a sham However,
the court notes that the lawsuit originally succeeded in the
trial court but was |ater reversed. However, on renmand, the
parties reached a settlenent which included a provision which
di ssol ved the CRA. Thus, the objective of the |awsuit--

di ssolution of the CRA--was obtained. As such, the court would
be unable to reach the conclusion that the lawsuit itself was a
sham even if the Defendants themselves had filed suit. See
Prof essional Real Estate Investors, Inc. v. Colunbia Pictures

| ndus., 508 U.S. 49, 60 n.5 (1993)(stating "[a] w nning | awsuit
is by definition a reasonable effort at petitioning for redress
and therefore not a sham").
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To the extent that the Amended Conpl aint alleges that
Def endants conspired between thenselves to restrain trade, that
claimis also barred by the Noerr-Pennington doctrine. AMCAS
al l eges that the Danbly Entities and DeLuca acted in concert in
influencing political officials in dissolving the CRA. Under
AMCAS' and its expert's view, the Danbly Entities and J.J. DelLuca
Co. were not acting in traditional vertical relationship, but
rat her shared common economic interests in defeating AMCAS
attenpt at becom ng general contractor. (PIf.'s Expert Rep. at
1.) AMCAS asserts that both the Danbly Entities and J.J. DelLuca
Co. stood to profit from higher construction costs, thus
providing a notive for preventing AMCAS from conpeting with its
| omwer bid. However, two entities acting together to petition the
government is no nore a violation of the antitrust |laws than one
entity petitioning the government al one. The Noerr-Pennington
doctrine not only protects entities with a vertical relationship
in their petitioning efforts, it protects collective petitioning

by those with a horizontal relationship as well. See Noerr Motor

Freight, Inc., 365 U S. at 136 (stating "[we think it

clear that the Sherman Act does not prohibit two or nore persons
from associating together in an attenpt to persuade the

| egi sl ature or the executive to take particular action with
respect to a law that would produce a restraint or a nonopoly.");

see also Ticor Title Ins. Co. v. F.T.C., 998 F.2d 1129, 1131 n.3

(3d Cir. 1993)(noting "[t]he Noerr-Pennington doctrine i mmnizes

agreenents anong conpetitors to influence |egislative, judicial,
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or adm nistrative action fromantitrust liability."). Thus,
AMCAS' claimthat Defendants acted with a common interest in
seeking to influence the Chester City Council to dissolve the CRA
is also barred by the Noerr-Pennington Doctrine.

The only facts which AMCAS asserts which coul d possibly
survi ve the Noerr-Pennington doctrine are its claimof "bid-
rigging." Specifically, AMCAS alleges that Danbly and DelLuca
shared information relating to AMCAS bid and that J.J. DelLuca
Co. then used that information in submtting its own bid. The
al | eged sharing of information had no bearing on AMCAS' ability
to submt what it clainms was the | owest bid and, under AMCAS own
all egations, its inability to act on that bid resulted fromthe
governnmental petitioning activity as di scussed above, not the
sharing of information between the Danbly Entities and J.J.
DeLuca Co. AMCAS puts forth no facts denonstrating that J.J.
DeLuca Co. used information fromthe Danbly Entities regarding
AMCAS' bid in any way other than to influence the Chester City
Council to dissolve the CRA. The facts as alleged in the Anmended
Conpl ai nt and the summary judgnment, when viewed in their
entirety, sinply do not nake out an antitrust claim

I n concl usi on, AMCAS has submtted to the court
al l egations of cronyism favoritismand poor business practices
within the construction industry and related political activity
in Chester. However, AMCAS has not presented the court with a
genuine antitrust claim The dissolution of the CRA by the

Chester City Council does not give rise to an antitrust action
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agai nst the proponents and advocates of such a dissolution. To
the extent that AMCAS suffers disappointnent in its inability to
secure construction contracts w thout the support of public
entities such as the CRA, AMCAS' renedies are through the
political process rather than the present federal antitrust
[itigation.

B. Mbtion for Rule 11 Sanctions

Def endants argue that this court should inpose
sanctions under Federal Rule of Cvil Procedure 11. Defendants
argue that there was a |l ack of factual support for AMCAS clains
and that the legal clains were unwarranted by existing law. The
court wll deny Defendants' notion to inpose sanctions.

First, Defendants argue that there was a | ack of
factual support for AMCAS clains. The court recognizes that the
case involved issues of fact which heavily depended on
Def endants' activities at neetings and di scussions with the
al l eged co-conspirators, many of the details of which were
unknown to Plaintiffs at the tinme of the filings. Wile
Def endants believe that discovery did not devel op those facts in
AMCAS' favor, it does not necessarily result in an inposition of
Rul e 11 sanctions. That is particularly true in an antitrust
case such as this, which would ordinarily rely heavily on
depositions and testinony regardi ng what words were spoken by
whom in specific comuni cati ons and neetings, as well as the
notivation for certain behavior by various actors. Therefore,

the court will not inpose sanctions on this basis.
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Second, Defendants argue that AMCAS cl ains thensel ves
were unwarranted by existing law. The nost troubling issue is
Def endants' assert that AMCAS used pl eadi ng techniques, including
the use of the term"co-conspirators” in the Amended Conpl ai nt
instead of revealing the identity of those individuals, to avoid
a notion to dismss. In sone cases, such techniques could | ead
to the inposition of sanctions. The court recogni zes that AMCAS
counsel's drafting of the Amended Conplaint conmes close to
crossing the line between stating the facts in the client's favor
and omtting key facts. However, the court again recognizes that
in this case, many of the crucial facts, including the identity
of all of the individuals involved, were |likely unknown to AMCAS
and depended solely on informati on known only to the participants
in the alleged conspiracy which could only be found through the
di scovery process. The broad discovery rules permtted in the
federal court systemserves, in part, to allow plaintiffs to
devel op such unknown factual issues and to allow defendants to
uncover the details which are inevitably |acking in a conpl ai nt
under the notice pleading system Finally, the court notes that
at the heart of AMCAS clains are allegations involving the
m suse of public funds and the dissolution of a public entity for
private gain. The court acknow edges the inportance of civi
actions which chall enge actions undertaken by individuals in the
public sector, especially where the potential exists for one
private entity to use the public sector to the di sadvant age of

another. In such cases, the legal renedies are often limted and
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Rul e 11 sanctions could chill such inportant litigation, even
where the | egal theories advanced are |less than certain to
succeed. In conclusion, although the court has found that AMCAS
al l egati ons do not make out an antitrust claim the court also
finds that Rule 11 sanctions against AMCAS and its attorney woul d

be unwarranted under the circunstances of this case.

| V. CONCLUSI ON

For the reasons set forth above, Defendants' notion for
sunmary judgnent will be granted and the notion for Rule 11
sanctions will be deni ed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

ASSOCI ATION OF M NORI'TY : ClVIL ACTI ON
CONTRACTORS AND SUPPLI ERS, :
"AMCAS, | NC."

V.

HALLI DAY PROPERTI ES, :
INC., et al. ) NO. 97-274

ORDER

AND NOW TO WT, this 13th day of August, 1998, upon
consi deration of defendants Halliday Properties, Inc., Mark H.
Danmbly, Jefferis Square Housing Partnership and J.J. DelLuca
Conpany, Inc.'s ("J.J. DeLuca Co.")(collectively "Defendants")
notion for sunmary judgnment, J.J. DeLuca Co.'s notion for sanctions
pursuant to Federal Rule of Civil Procedure 11 and plaintiff Association
of Mnority Contractors and Suppliers, "AMCAS, Inc."'s ("AMCAS")
responses thereto, IT IS ORDERED THAT Def endants' notion for
summary judgnment will be granted. Judgnent is entered in favor
of Defendants and agai nst AMCAS.

IT IS FURTHER ORDERED THAT J.J. DeLuca Co.'s motion for Rule
11 sanctions i S DENI ED.

IT 1S FURTHER ORDERED THAT AMCAS' nptions to conpel

documents of Dianne Merlino, to preclude testimny of Judge Clouse and to
preclude testinmony of John Innelli are DENI ED AS MOOT and Def endant s’

renewed notion to compel is DENI ED AS MOOT.

LOU S C. BECHTLE, J.



