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OPI NIl ON AND ORDER
Van Ant wer pen, J. August 13, 1998

| .1 NTRODUCTI ON
Jonat han and Sarah Ki ng have asserted several clains
agai nst the Defendants under both state and federal law. The

ci rcunmst ances under which these clains arise involve a | ong and



of ten abrasive relationship between the Plaintiffs and the
Townshi p of East Lanpeter (the "Township") and several of its
officials. Defendant Lantz is the only individual Defendant who
is not affiliated with the Township in sone official capacity.
She is represented by separate council and has filed her own
notion for summary judgnment. The remai ni ng Def endants have al so
filed a notion for summary judgnent, attacking the Plaintiffs'
claims on their merits and asserting several affirmative
defenses. The Plaintiffs have filed their own notion for summary
j udgnent, and have opposed the notions filed by the Defendants.
We note that jurisdiction in this matter is appropriate under 28
U S C 88 1331 and 1367.

Apart fromthe summary judgnent notions, we nust also
consi der two ot her notions which have been submtted by the
parties. First, we nust address a joint notion to strike
subm tted by the Defendants. This notion seeks to strike the
Plaintiffs' summary judgnent notion and brief in opposition to
t he Defendants' notions, because they are allegedly untinely.
Second, we nust consider the Plaintiffs' notion for |eave to
anmend their conplaint by adding two additional defendants. This
notion is opposed by all of the Defendants. W w |l address
these prelimnary matters before noving on to the issue of

summary judgnent . *

! W wish to note that Plaintiffs' counsel has, for the
nost part, failed to reference the argunents in his nenoranda and
briefs to relevant portions of the record. This failure has nmade
t he process of deciding the notions nore tedious than it need

2



[1. BACKGROUND

A Rel evant Facts

Summaries of the relevant facts have been prepared by
each of the parties. The Township and Township officials have
submtted a Statenent of Facts consisting of 127 nunbered
par agraphs. Defendant Lantz concurs with and briefly suppl enents
the Statenent of Facts submtted by these Defendants. The
Plaintiffs have not responded to the nunbered paragraphs
i ndi vidually, and have instead prepared their own narrative
summary of the facts.

On bal ance, the Defendants' summary is the nost
hel pful. The Plaintiffs have failed to cite the rel evant
portions of the record which support their narrative.
Nevert hel ess, we have reviewed the vol um nous exhibits submtted
by all of the parties. Having done so, we find that the
followi ng sunmmary presents an accurate depiction of the
i ndi vi dual s, events, and conduct relevant to this dispute.

1. The Plaintiffs

Nearly nine years before the first zoning ordi nance was
enacted by the Township, the Plaintiffs began operating a
woodwor ki ng shop in Wi tner, East Lanpeter Township. Plaintiffs

Exhibit N

have been. Neverthel ess, we have undertaken a careful revi ew of
all exhibits submtted by the parties in an effort to identify
any and all relevant supporting evidence for the Plaintiffs'
clainms, and we feel that Plaintiffs' counsel's subm ssions are
sufficient to allowus to rule on all of the notions before this
court.



Later, a Charter was obtained by the Plaintiffs on
Cctober 25, 1966, and the Wihitnmer Co. was incorporated to operate
under the | aws of Pennsylvania. By virtue of its corporate
charter, the conpany was vested with broad and i ncl usive powers
to manufacture and sell conplete kitchens, billiard tables,
specialty mllwork, cabinets, and woodworking, along wth all
powers incident thereto. Plaintiffs' Exhibit B.

QG her than selling off sonme of the furniture which was
al ready being stored on the property when a court enjoined the
Plaintiffs fromdoing business, M. King testified that he
retired fromthe furniture and woodwor ki ng busi ness at the end of
1996. Deposition of Jonathan G King, taken April 2, 1998 ("King
Dep.") at 8-9, 14.

Very little is said about Ms. King in the record. It
does not appear that she has an ownership interest in her
husband' s busi ness, see Deposition of Tamy Lantz, taken May 4,
1998 ("Lantz Dep.") Exhibit 1, nor has her deposition been taken
by any of the Defendants.

2. The Townshi p Def endants

East Lanpeter's Townshi p Manager is Ral ph M Hutchison.
Def endant Hutchi son has served in this capacity since Decenber 1,
1991. Defendants' Exhibit H

Several nmenbers of the Township's Board of Supervisors
have al so been naned as Defendants. John W Shertzer currently
serves as Chairman of the Board of Supervisors, and G enn L.

Eberly currently serves as Vice-Chairman of the Board of
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Supervisors. WI Sollenberger, J. Jacob Bare, and M ke Landi s
are the remaining current nmenbers of the Board of Supervisors.
Def endants' Exhibit A

Little information is provided about Ral ph A
Hendershott in the record. Defendant Hendershott currently
chairs the Zoning Board of the Township. [d.

Until August of 1997, Russell E. Latschar served as the
Zoning O ficer for the Township. Defendant Latschar currently
serves as the Secretary of the Zoning Hearing Board. In his
capacity as Zoning O ficer, Defendant Latschar would fromtine to
ti me photograph properties and conditions which he believed to be
in violation of |ocal zoning ordinances. Defendants' Exhibit G

Al so nanmed as a Defendant in the suit is Dale Schmtz,
who is currently a nmenber of the Zoning Hearing Board of the
Townshi p. Defendants' Exhibit A

Next in the line of Defendants is R Lee Young, who is
currently the Zoning O ficer of the Zoning Hearing Board.

Def endant Young was fornerly the Secretary of the Township's
Zoni ng Hearing Board. I|d.

Al of the above Defendants are now, or have previously
been affiliated with the Towship in some official capacity. For
t he sake of convenience, this Court will refer to the Defendant
Townshi p, Defendant Zoni ng Hearing Board, and the individual
Def endant s named above as the "Township Defendants."

3. Def endant Lantz



Def endant Tammy Lantz |lived across the street fromthe
Plaintiffs at 427 Munt Sidney Road, Township of East Lanpeter,
fromApril 1990 until approximately August 1997. Plaintiffs'
Exhibit P at 4-5.

Fromthe Spring of 1994 until June of 1995, Defendant
Lant z took photographs of the Plaintiffs' property either from
Ms. Lantz's property or froma public road running along the
sout hern boundary of the Plaintiffs' property. Lantz's Exhibit 2
16.

Phot ogr aphs taken by Defendant Lantz were admtted into
evi dence on Septenber 26, 1996, during a hearing in the Lancaster
County Court of Conmon Pl eas where Defendant Lantz testified
about the condition of the Plaintiffs' property. 1d.

None of the photographs taken by Defendant Lantz show
people. Lantz's Exhibit 2 {7.

Def endant Lantz was not conpensated for taking any of
t he af orenenti oned phot ographs. At one tinme soneone fromthe
Townshi p may have offered to reinburse her for the price of the
filmand the cost of developing the film but any such offer was
rejected by Defendant Lantz. Lantz's Exhibit 2 9.

When Def endant Lantz |earned that the Townshi p was
bringing | egal proceedings against the Plaintiffs for alleged
zoni ng violations, she volunteered to testify against the
Plaintiffs. Lantz's Exhibit 2 10.

At the tinme she volunteered to testify, Defendant Lantz

believed that the Plaintiffs were in violation of zoning
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regul ati ons because of a comrercial sign which was di splayed on
the Plaintiffs' property. 1d.

4, The Property

The property involved in this suit is |ocated in East
Lanpeter Township, at 428 and 430 M. Sidney Road. King Dep. at
9-11.

There are three structures on the property, including a
house, an office building, and a woodwor ki ng shop (al so referred
to as the "m |l building"). See Defendant Lantz's Exhibit 2(A).
The address of the house is 428 M. Sidney Road, the address of
the office is 430 M. Sidney Road, and the mll building
straddl es both tracts. King Dep. at 194.

The office building has been used to store and di spl ay
furniture. See King Dep. at 23-24

At various tinmes a sign reading "Witnmer Furniture Co.,
Inc."” has been displayed in the office building, and a sign
readi ng "Whol e Sale Furniture, D stributor Mnufacturer, Lowest
Prices Around, 400 Bedroom Suites, 200 Di ning Room Suites, 500
Li ving Room Sui tes" has been propped near the road, between the
of fice building and hone. See e.qg., Defendant Lantz's Exhibit
2(B) at 9, 12, 13.

5. Rel ati onship Between the Plaintiffs and the
Townshi p

I n approxi mately 1970, the Townshi p adopted its first
zoni ng ordi nance (the "Zoning Ordinance"), and the Plaintiffs’

busi ness operation becanme a nonconformng use in an R-2



(residential) zoning district. See Conplaint at 6; King Dep. at
24.

On Septenber 3, 1971, the Plaintiffs claimto have been
granted a special exception to expand the m || building, subject
to certain conditions, including "that no outside storage woul d
be permtted which would detract fromthe appearance of the
nei ghborhood." See Conplaint at 6; King Dep. at 36.

Subsequently, the Plaintiff applied for a special
exception regarding an addition to the mll building. This
addi ti on had been partially built prior to the request, and the
Plaintiffs' request was denied by the Townshi p's Zoni ng Hearing
Board. On June 21, 1976, Judge Paul A. Mieller, Jr. of the Court
of Common Pl eas? affirnmed the Zoning Hearing Board. Judge
Muel | er issued an order directing the Plaintiffs to renove
construction which was begun prior to the ruling. King Dep.

Exhi bit 2.

The Plaintiffs appeal ed the June 21, 1976 order, but
t he appeal was di sm ssed by the Commonweal th Court due to the
failure of the Plaintiffs' attorney to file their briefs. King
Dep. at 53.

The Plaintiffs allege that the Township later filed a
petition for contenpt citation because of the Plaintiffs' failure

to conply with the June 21, 1976 order.

2 Al t hough we appreci ate the pl easant connotations

brought to mind by the title "Court of Common Pl ease,” we feel
obliged to point out to Plaintiffs' counsel that the proper title
of that court is the "Court of Common Pleas."
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On Cctober 12, 1977, an order was entered di sm ssing
the contenpt citation by agreenent of the parties, conditioned
upon the fulfillment of certain conditions by the Plaintiffs,
nanely "renoval of that part of a buggy shed known as the
pent house, and to use that area for parking notor vehicles and
the storage of materials.” This order was signed by M. King,
Judge Muel l er, Deputy Prothonotary Dorothy G eenawalt and
Def endant Hendershott, who was on the Zoning Hearing Board at the
time. King Dep. Exhibit 3.

I n Novenber of 1977, the Township allegedly filed
anot her petition for contenpt citation on the basis of alleged
vi ol ati ons of the October 12, 1977 order.

On January 3, 1978, Judge Miell er issued anot her order
advising the Plaintiffs to conply with the order and agreenent of
Cct ober 12, 1977 by February 6, 1978, or face being found guilty
of contenpt. King Dep. Exhibit 4.

On February 6, 1978, Judge Mueller found that the
Plaintiffs had violated the October 12, 1977 order, and found the
Plaintiffs guilty of civil contenpt.

[ The] Court wishes to nake clear to M.

King as well as Ms. King at this tine that

it wll not tolerate further attenpts at

partial conpliance or last mnute efforts by

M. King just before May 1, 1978. Either the

addition with the three openings for garage

doors and the west end which is not

conpl etely constructed with cinder block has

to be conpletely torn down or conpletely

finished by May 1, 1978.

Jonat han G King's contenptuous conduct
di spl ays a stubborn disregard for the
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authority of this Court which is both wlful

[sic] and intentional. He appears to be

asking the Court to hold himin contenpt.

Under the circunstances, M. King, the Court

so finds.

King Dep. Exhibit 5.

The Plaintiffs allege that Judge Mieller, by
suppl enental order filed February 23, 1978, granted them siXx
hours parking tine, rather than two, for tenporary | oading and
unl oadi ng. However, the Plaintiffs cite no evidence for this
contention, and al though an order was filed on that date, no such
accommodati on exists on the face of the order itself. Therefore,
we wi Il not accept this allegation. See King Dep. Exhibit 6.

I n August of 1979, a third petition for contenpt
citation was allegedly filed by the Townshi p concerning
violations of the Cctober 12, 1977 and February 6, 1978 orders.

On Cctober 1, 1979, Judge Mueller found M. King guilty
of civil contenpt and ordered himinprisoned until he purged his
contenpt by conplying with the order of the court. King Dep
Exhi bit 7.

Commenci ng on October 1, 1979, M. King was
i ncarcerated for four days and four nights. He was rel eased on
Cct ober 5, 1979. See King Dep. at 60-62.

The Cctober 1, 1979 order anended a portion of the
Cctober 12, 1977 order to read: "the open area recently created

by the renoval of a building erected by Defendants situated at

t he sout hwest corner of Defendant's prem ses may be used for the
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storage of materials and the parking of currently |icensed notor
vehicles." King Dep. Exhibit 7.

The Plaintiffs allege that proceedings were instituted
agai nst them by the Township in 1988 and 1989. However, the
Plaintiffs fail to provide specific evidence in support of this
contention.

On or about February 6, 1991, a fourth petition for
contenpt citation was filed by the Township, alleging violations
of court orders dated October 12, 1977, February 7, 1978, and
Cct ober 1, 1979.

On April 9, 1991, Senior Judge WIson Bucher of the
Court of Conmon Pleas found the Plaintiffs in contenpt of court
and ordered themto renove trash, debris, and unlicensed vehicles
fromtheir property. The Plaintiffs were also fined $2,500 and
ordered to pay the Township's attorney's fees and costs. The
order provided that this penalty would be nullified if the
Plaintiffs conplied with the renmai nder of the order prior to My
15, 1991. King Dep. Exhibit 10.

The Plaintiffs appeal ed Judge Bucher's order, and on
August 7, 1992, the Commonweal th Court affirmed the order. King
Dep. Exhibit 11.

The Plaintiffs allege that on June 9, 1991, after the
April 19, 1991 order had been issued, the Township, under the
direction of Ivan MIler, a menber of the Board of Supervisors,
entered the Plaintiffs' property and seized trailers, vehicles,

and equi pnent. The Plaintiffs also allege that the Townshi p has
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made no accounting for this property. However, the Plaintiffs
fail to cite any portion of the record in support of this
proposi tion.

On June 6, 1995, Defendant Latschar issued an
enforcenent notice to the Plaintiffs, citing zoning violations
whi ch i ncluded the unauthorized change of a nonconform ng use,

t he sal e of nerchandi se not manufactured on the property, off
street |oading and unl oadi ng, and the display of oversized

busi ness signs. The notice stated that conpliance nust be

conpl eted on or before June 30, 1995 and described the penalties
whi ch woul d acconpany failure to conply. King Dep. Exhibit 12.

On or about June 9, 1995, the Township filed a notion
with the Court of Common Pl eas requesting injunctive relief. On
June 14, 1995, the court scheduled a hearing for June 27, 1995.
Ki ng Dep. Exhibit 13.

On Septenber 28, 1995, the Pennsylvania Human Ri ghts
Conmi ssion rendered a finding of no probable cause regarding a
conmplaint filed by the Plaintiffs and their youngest son in
Sept enber 1995. This conpl aint contai ned many al |l egati ons of
di scrimnation, many of which are simlar to those in this case.
Def endants' Exhibits D and E

In the Fall of 1995, the Plaintiffs filed a Request for
a Special Exception to a zoning ordinance. A hearing on the
matter was schedul ed for Novenber 9, 1995. King Dep. Exhibit 18.
The Plaintiffs chose not to attend the neeting, although their

attorney did appear and requested a postponenent. The hearing
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was post poned, but neither the Plaintiffs nor their attorney
showed up for the reschedul ed hearing. It appears that the
plaintiffs took no additional steps to pursue the matter of the
speci al exception. See King Dep. at 143-144.

On Septenber 26, 1996 and Decenber 20, 1996, heari ngs
regardi ng the enforcenent notice were held before Judge Law ence
Stengel of the Court of Common Pleas. King Dep. Exhibits 14 and
15. A series of photographs were entered into evidence during
t he injunction proceedi ng.

By a Decree N si, dated June 27, 1997, Judge Stengel
permanently enjoined the Plaintiffs fromcontinuing their
busi ness, and ordered that they renove certain accessory
structures and facilities |ocated on the sout hwest corner of the
property, discontinue the display of nerchandi se, renove all
out si de storage, and pay certain fines and legal fees. On or
about October 23, 1997, Judge Stengel issued a Final Decree
incorporating the ternms of the Decree Nisi. King Dep. Exhibit
17.

The Plaintiffs appeal ed Judge Stengel's decree to the
Commonweal th Court on April 2, 1998. See King Dep. at 141-142.
Thi s appeal remains pending as of the date of this Opinion and
O der.

6. The Plaintiffs' Religious Affiliation

The Defendants have introduced evidence that M. King

left the Ad Order Amish Church in 1969, and has not been a
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menber of the A d Order Am sh Church since that tine.
Def endants' Exhibit F.

M. King recalls that he becane disassociated with the
Church sonetinme around 1980. King Dep. at 153.

M. King has also testified that he and his w fe have
"al ways consi dered oursel ves nenbers of the Am sh faith, by
religion, conviction, ethnicity and traditions." Affidavit of
Jonathan G King, dated June 10, 1998 ("King Affidavit") at 5.

7. Al'l eged Personal Aninus

M. King testified that John Kershner did not |ike the
Plaintiffs. This inpression is based upon the fact that M.
Kershner testified against the Plaintiffs in 1991. King Dep. at
177-179. We note that M. Kershner is not a defendant in this
case.

M. King has testified that Linda Ziegler also bore
sone sort of personal aninus against the Plaintiffs. Again, this
i npressi on was based upon the fact that Ms. Ziegler testified
against the Plaintiffs in 1991. King Dep. at 177-180. W note
that Ms. Ziegler is not a defendant in this case.

M. King has testified that Frances Linetti, who al so
testified against the Plaintiffs in 1991, bore sone personal
animus against the Plaintiffs. King Dep. at 180. W note that
this individual is not a defendant in this case.

M. King has testified that Russell Latschar held a
grudge against him allegedly due to the fact that M. Latschar

and M. King were on opposites side of a debate which took pl ace
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at some point in the 1970s regarding how the | ocal fire conpany
shoul d be run. King Dep. at 181-182.

M. King has testified that the Townshi p Supervisors
har bor sonme personal aninus against the Plaintiffs. M. King
bases this belief upon the fact that the Supervisors have, at
various tines, authorized |egal proceedings against the
Plaintiffs. King Dep. at 182.

8. Al'l eged Di sparate Treat nent

M. King has alleged that Robert Flory is a simlarly
situated person who was treated differently than the Plaintiffs.
M. King testified that M. Flory's farmwas in a rural area and
was zoned commercial. King Dep. at 183-186.

Def endant Hutchi son, the current Townshi p Manager, has
stated that prior to the 1990s, M. Flory operated a touri st
busi ness known as the "Am sh Honestead." M. Flory's property
was zoned partially commercial and partially high density
residential. M. Flory subdivided the property years ago and
sold a portion of the commercially zoned property to Wal-Mart.
See Defendants' Exhibit H at 5.

M. King has also alleged that Robert Dye is a
simlarly situated person who was treated differently than the
Plaintiffs. M. King testified that M. Dye's concrete business
was zoned commercial even though it was in the mddle of a
housi ng devel opnent. King Dep. at 187-188.

Def endant Hutchi son has stated that M. Dye once owned

a concrete pipe business which pre-existed the initial Zoning
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Ordi nance, and was, therefore, a perm ssible nonconformng use.
Def endant Hut chi son al so stated that the business has since

cl osed, and that M. Dye's personal residence was at all tines
| ocated el sewhere. Defendants' Exhibit H at 5.

M. King has also testified that Ral ph Hendershott is a
simlarly situated person who was treated differently than the
Plaintiffs. M. King testified that M. Hendershott's printing
shop is located in a residential area. King Dep. at 188-189.

Def endant Hutchi son has stated that Defendant
Hendershott does have a printing business on his property, which
isin arural zone. This business also pre-existed the 1970
zoning ordinance and is, therefore, a perm ssible nonconform ng
use. Defendant Hutchison also testified that while this printing
busi ness expanded its nonconform ng use after 1970, this was
acconpl i shed by foll ow ng proper procedure, which included filing
an application for a special exception and participating in
schedul ed hearings. Defendants' Exhibit H at 5-6.

When asked to identify any Am sh-owned busi ness which
has been the subject of discrimnation by the Township, the
Plaintiffs stated in their Answers to Interrogatories, "W have
no personal know edge of such."” Defendants' Exhibit C,  No. 14.

9. O her Rel evant Facts

M. King acknow edges that he has no evidence, other
than that related to the clains against Ms. Lantz, of any
i ndi vi dual being involved in a conspiracy with the Townshi p and

its officials against the Plaintiffs. King Dep. at 167-170.
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Def endants Hutchi son and Latschar have testified that
the condition of the Plaintiffs' property posed a threat to the
public health, safety and welfare of East Lanpeter Township. See
Def endants' Exhibits G and H.

B. Procedural History

On August 6, 1997, the Plaintiffs filed a conpl aint
with this court which apparently was never served upon any of the
Def endants. See Defendants' Exhibit |I. On Cctober 15, 1997, the
Plaintiffs filed an Anmended Conplaint (the "Conplaint") against
all of the Defendants, alleging violations of state and federal
| aws.

On Decenber 3, the Townshi p Defendants and Def endant
Lantz each filed a notion to dismss under Fed. R Cv. P.
12(b)(6). On Decenber 23, 1997, this Court entered an order
extending the time for the Plaintiffs to respond to the notions.
On January 15, 1998, the Plaintiffs filed briefs in opposition,
and on January 22, 1998, this Court denied the Defendants'
notions and directed that discovery be conducted on an expedited
basi s.

On May 8, 1998, the Township Defendants filed their
summary judgnent notion. Defendant Lantz filed her summary
j udgnent notion on May 27, 1998. The Plaintiffs filed their own
notion for sunmary judgnment on June 8, 1998. The Plaintiffs
suppl enented this notion with a brief opposing the Defendants’
notions and supporting their own notion on June 11, 1998. The

Def endants jointly filed a notion to strike on June 17, 1998,
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claimng that the Plaintiffs' response to the Township's notion
was untinely. The Plaintiffs noved to strike the notion to
strike on June 22, 1998. On June 29, 1998, Defendant Lantz filed
her reply to the Plaintiffs' sunmmary judgnent notion. The
Townshi p Defendants filed their response on the sane day. On
July 2, 1998, the Township Defendants filed what was effectively
(good heavens!) a notion to strike the notion to strike the
motion to strike.® The Plaintiffs filed a supplenmental brief
opposi ng the Defendants' sunmary judgnent notions and supporting
their own notion on July 13, 1998.

On June 30, 1998, the Plaintiffs filed a Mdtion for
Leave to Anend Conplaint to Join Additional Parties. The
Townshi p Defendants opposed this notion on July 9, 1998, and the
Plaintiffs filed a reply brief on July 20, 1998. The Township
Def endants filed a suppl emental nenorandumin opposition on July
22, 1998. Defendant Lantz sought |eave to join the Township
Def endants' notion on July 31, 1998.

We are troubled by the nultitude of responses and sur-
replies which have been filed in this case. The Local Rules of
Cvil Procedure, which apply to all civil actions in this
District, require that supplenental briefs and nenoranda are to
be filed only with the approval or at the request of the court.
Local R Gv. P. 7.1(c). The attorneys for both the Plaintiffs

and the Defendants have ignored this rule on nultiple occasions,

This strikes us as rather excessive.
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and we counsel themto pay nore careful attention to the Local

Rul es of G vil Procedure in the future.

I11. DI SCUSSI ON

Bef ore we consider the argunents advanced by the
Def endants in their notions for summary judgnent, we nust resolve
i ssues raised by the Defendants' joint notion to strike. W wll
then address the Plaintiffs' notion for |eave to anend the
conpl aint to add new def endants.

Once we have addressed these prelimnary issues, we
will outline the standard which will apply to the sumary
judgnent notions. W wll then consider each of the argunents
rai sed by Defendant Lantz in her notion. Follow ng our
di scussi on of Defendant Lantz's notion, we wll exam ne each of
the potential grounds for summary judgnent advanced by the
Townshi p Defendants. Finally, we will consider each of the
i ssues raised by the Plaintiffs in their notion for summary
j udgnent .

A Def endants' Mtion to Strike

The Townshi p Defendants filed their nmotion for summary
j udgnent on May 8, 1998. The Plaintiffs filed their own notion
for summary judgnent on June 8, 1998. The Plaintiffs
suppl emented this notion with a brief opposing the Defendants'
notions and supporting their own notion on or about June 11,
1998. The Defendants now seek to strike the Plaintiffs' notion

and brief because they were not tinely filed.
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Local Rule of GCivil Procedure 7.1 provides, in relevant
part:

Every notion not certified as
uncont ested, or not governed by Local Civil
Rul e 26.1(g), shall be acconpanied by a brief
containing a concise statenent of the |ega
contentions and authorities relied upon in
support of the notion. Unless the parties
have agreed upon a different schedul e and
such agreenent is approved under Local Cvil
Rule 7.4 and is set forth in the notion, or
unl ess the Court directs otherw se, any party
opposi ng the notion shall serve a brief in
opposition, together with such answer or
ot her response which nay be appropriate,
within fourteen (14) days after service of
t he notion and supporting brief.

Local R Cv. P. 7.1(c). |In accordance with this rule and Fed.
R Cv. P. 6(a) (3 day mailing rule), the Plaintiffs' response to
t he Townshi p Def endants' notion was due no | ater than May 26,
1998.

By way of explanation, Plaintiffs' counsel wites:

Plaintiffs' Counsel's staff in conputing
the time in which to file a response to said
notion, conputed the time incorrectly and
therefore, the deadline date was incorrectly
entered on our cal endar.

By the time this error was di scovered,
it was far too late to seek cooperation / an
extension of tinme from defense counsel and,
certainly, it was also too |late to request an
extension of tinme fromthe court, to extend
the fourteen (14) day deadli ne.

In spite of what defense counse
contends, this technical error is excusable
because it [sic] is not about w nning at any
cost, but it is about having justice done.
Plaintiffs' Mtion to Strike Defendants' Joint Mtion to Strike

("Plaintiffs' Mtion to Strike") 1 4-6.
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Even assum ng that Plaintiffs' counsel sonehow made an
honest m stake in counting off 14 days, we are still at a loss to
explain counsel's failure to request an extension fromthis
court. Fed. R Cv. P. 6(b)(2) provides that a court may "upon
notion nmade after the expiration of the specified period permt
the act to be done where the failure to act was a result of
excusabl e neglect."” Plaintiffs' counsel apparently understood
this rule when he requested an extension of the discovery
deadline fromthe court after discovery had ended. W are
troubled by the fact that Plaintiffs' counsel's response to
feeling that "certainly, it was also too late to request an
extension of tinme fromthe court,” was sinply to file the notion,
apparently hoping that his tardi ness woul d not be noted.

Furthernore, we fail to understand why Plaintiffs'
counsel felt that "it was far too |ate to seek cooperation / an
extension of tinme from defense counsel." Defendants' counsel
readily agreed to an extension of tinme for the Plaintiffs to file
a response to the Defendants' notion to dismss, which was filed
several nonths ago. And in any case, the belief that asking for
a stipulation to extend a response deadline will fall on deaf
ears is certainly no excuse for failing to seek such cooperation
at all.

Plaintiffs' counsel's assertion that "this technical
error i s excusable because it is not about w nning at any cost,
but it is about having justice done," is also troubling for two

reasons. First, Plaintiffs' counsel seens to suggest that the

21



Def endants are sonehow seeking to take advantage of the
Plaintiffs and subvert justice. W point out that the problens
rai sed by the Defendants' notion to strike are entirely the fault
of Plaintiffs' counsel. Furthernore, we have seen no indication
that the Defendants are out to "win at any cost."” The conduct of
Def endants' counsel has been reasonabl e and prof essi onal

t hroughout this case, and the Plaintiffs' aspersions are
unwarranted. Second, Plaintiffs' counsel's invocation of "having
justice done" in an attenpt to excuse his failure to conply wth
t he procedural rules of this court is msplaced. W rem nd
Plaintiffs' counsel that these rules are in place to serve the
interests of justice, and that by conplying with the rules, he
will not prejudice his clients in any way.

We are troubled by the Plaintiffs' attenpt to brush
aside their repeated violations of the Local and Federal Rul es of
G vil Procedure and by counsel's failure to cite any rel evant
statutes or case law in support of their notion. The Plaintiffs’
rhetoric seens to suggest that the Plaintiffs should be all owed
to file whatever they want, whenever they want. Nevertheless, to
prevent any appearance of injustice to the Plaintiffs, we wll
exerci se our discretion to allow their subm ssions and di sm ss
t he Defendants' notion to strike. W wish to warn Plaintiffs’
counsel, however, that we will allow no further attenpts to flout
t he procedural rules of this court, and we advise counsel that a
review of the Local Rules of Civil Procedure may be in order

B. Plaintiffs' Mtion for Leave to Anmend Conpl ai nt

22



The Plaintiffs have also filed a notion seeking | eave
to further anend the Conplaint and join Janmes Nolt and Ivan
MIler as defendants. The Plaintiffs assert that only as of My
20, 1998, when Plaintiffs' counsel deposed nenbers of the 1991
Board of Supervisors did the "rather extensive involvenent" of
t hese i ndividual s becone apparent. Mdtion for Leave to Anend
Conplaint to Join Additional Parties ("Mtion to Anend") 1 1.
The Plaintiffs allege that M. Nolt authorized and M. Ml er
supervi sed the 1991 sei zure of property owned by the Plaintiffs.

The Defendants argue that the seizure took place
pursuant to an order issued by the Court of Common Pl eas, that
t he cl ai ns agai nst these two would be barred by the statute of
limtations, and that the Plaintiffs have known of the allegedly
illegal conduct of Messrs. Nolt and MIler for many years.

The Plaintiffs respond that the statute of limtations
argunment shoul d not bar their clains against these two
i ndividuals. The Plaintiffs base this argunent on a conti nui ng
violation theory, notions of fairness and justice, the doctrine
of equitable estoppel, and the doctrine of adverse dom nati on.
We wi Il consider each of the Defendants argunents in turn, paying
particular attention to the Plaintiffs' explanations for why the
statute of limtations should not bar the clains.

1. O der of the Court of Common Pl eas

On or about February 6, 1991, the Township filed a
petition for contenpt citation, alleging violations of court

orders dated Cctober 12, 1977, February 7, 1978, and Cctober 1,
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1979. On April 9, 1991, Senior Judge W/Ison Bucher, Court of
Common Pl eas, found the Plaintiffs in contenpt of court and
ordered themto renove trash, debris, and unlicensed vehicles
fromtheir property. The Plaintiffs appeal ed Judge Bucher's
order, and on August 7, 1992, the Commonweal th Court affirnmed the
order. The Plaintiffs allege that after the April 19, 1991 order
was issued, M. Nolt authorized and M. M Il er supervised the

sei zure of property, including trailers, vehicles, and equi pnent
owned by the Plaintiffs.

It is clear that the property seized in 1991 was taken
pursuant to an order of the Court of Conmmon Pleas. The order
expressly provided,

| f respondents fail or refuse or neglect to

conmply with this Order then Township through

its enpl oyees, agents or independent

contractors is authorized to enter upon the

subj ect property of Respondents after 72

hours notice of its intention to do so and

renove and di spose of all offending trash,

debris, and unlicensed vehi cl es.

Response of Townshi p Defendants to Plaintiffs' Mtion for Leave
to Anend Conplaint ("Response to Motion to Amend”) Exhibit A p.
3.

Gven M. King's prior sworn testinony in state court,
there can be no doubt that the vehicles which were seized were
not licensed at the tinme, id. Exhibit B, p. 8 n. 3., and that the
Plaintiffs received adequate notification of the seizure. | d.

Exhibit C. Therefore, even accepting the Plaintiffs' allegations

regarding the roles played by Nolt and MIler, it renmains that
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these two individuals were nerely carrying out a valid order

i ssued by the Court of Common Pl eas and uphel d by the
Commonweal th Court. Traditionally, public officials have enjoyed
absolute immunity fromcivil damage clains in cases where they
have carried out the facially valid orders of a court with proper

jurisdiction. This immunity derives fromthe absolute inmunity

of judges. See Mays v. Sudderth, 97 F.3d 107, 110-112 (5th Gr.
1996); Mellott v. Heener, No. 94-CV-2071, 1997 W. 447844 (M D.

Pa. July 23, 1997). Such immunity certainly applies to the
individuals the Plaintiffs seek to add as Defendants. Therefore,
the Plaintiffs could not possibly assert a valid clai magainst
Nolt or MIler, and the Plaintiffs' petition to add them as
defendants in this case nust be denied.

2. Plaintiffs' Prior Know edge of Alleged d ains
against Nolt and Ml ler

Even if Nolt and MIler were not entitled to inmunity
for their actions relating to the 1991 sei zure, we would deny the
Plaintiffs' Mtion to Arend because the Plaintiffs knew of the
al I egedly cul pabl e conduct of Nolt and MIler |ong before this
case was instituted. W base this conclusion on several facts.

First, Nolt testified against the Plaintiffs at the
April 8, 1991 hearing about Plaintiffs' property. The Plaintiffs
were present for this testinony. Second, Nolt sent a letter,
whi ch he signed, to the Plaintiffs on June 3, 1991, advising them
of the clean-up. See Plaintiffs' Exhibit I. Third, the

Plaintiffs knew that Nolt was the Chairman of the Board of
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Supervi sors, as evidenced by their 1995 Hunman Rel ations
Conpl ai nt, where Nolt was nanmed as a defendant. Fourth, the
Plaintiffs knewto allege that M|l er had searched their property
at the tine they filed their answers to the Defendants’
interrogatories. See Plaintiffs' Answer to Defendants'
Interrogatory No. 10. Fifth, the Plaintiffs were present during
the 1991 cl ean-up, and therefore would have been able to see who
was involved at that tine.

We recogni ze that we have the power to allow the
Plaintiffs to further anend the Conplaint. However, we decline
to exercise our discretion to do so at this point in the case. *
The Federal Rules of Civil Procedure state:

A party may anend the party's pleading

once as a matter of course at any tinme before

a responsive pleading is served.

QO herwi se a party may anend the party S

pl eading only by | eave of court or by witten

consent of the adverse party; and | eave shal

be freely given when justice so requires.

Fed. R CGv. P. 15(a) (enphasis supplied).

We do not believe that justice requires us to grant the
Plaintiffs' notion for |eave to further anend the Conplaint. The
Plaintiffs have | ong known of nost of the actions and background
ci rcunst ances upon which they apparently wish to base their
clains against Nolt and MIler. W find that the Plaintiffs

clearly could have included clains against these two in the

4 We note that discovery has | ong since ended, and that

the parties have submtted nultiple notions to this court, each
based upon the assunption that the long |list of Defendants
i ncluded in the Anmended Conpl aint was conpl et e.
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original Conplaint or the Anended Conpl aint, and therefore, even
if we had not denied the Mdtion to Arend on imrunity grounds, we
woul d not allow these clains to be asserted under Fed. R Cv. P.

15(a).

3. Statute of Limtations

Even if we had not elected to deny the Plaintiffs
Motion to Anmend for the reasons given above, we would do so based
upon the applicable statute of imtations. The Third Grcuit
has held that Pennsylvania's two year statute of limtations for
personal injury clains is applicable to federal civil rights

cl ai ns. Bougher v. University of Pittsburgh, 882 F.2d 74, 78

(3rd Gr. 1989). The Plaintiffs suggest four reasons for finding
that the statute of limtations should not operate as a bar in
this case. W will discuss each of them
a. Continuing Violation Theory

The Plaintiffs argue that the actions of Nolt and
M Il er anobunt to a continuing discrimnatory policy, and that
each application of that policy constitutes a discrete act of
discrimnation. The Plaintiffs believe that every day that a
discrimnatory practice continues is a fresh wong for the
pur poses of the statute of limtations.

The Third Grcuit has witten that, "In nost federal
causes of action, when a defendant's conduct is part of a
continuing practice, an action is tinely so long as the | ast act

evi dencing the continuing practice falls within the [imtations
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period." Brenner v. lLocal 514, United Bhd. O Carpenters and

Joiners of Am, 927 F.2d 1283, 1295 (3rd Cr. 1991). However,

the Third Grcuit has also cautioned that "a plaintiff nmay not
rely on the continuing violation theory to advance cl ai ns about
i sol ated instances of discrimnation concluded in the past, even

t hough the effects persist into the present." E E. OC V.

West i nghouse Elec. Corp., 725 F.2d 211, 218 (3rd Cir. 1983)
(citing Delaware State College v. Ricks, 449 U. S. 250 (1980)),

cert. denied, 469 U S. 820 (1984)(enphasis in original).

In this case, the Plaintiffs have failed to identify
any actions attributable to Nolt or MIler which fall within the
rel evant statute of limtations. The Plaintiffs base their
continuing violation theory on zoning policies and a permnent
i njunction issued by the Court of Common pl eas which are
al | egedly unconstitutional and discrimnatory. However, the
Plaintiffs have failed to present any evidence that Nolt or
M Il er have anything to do wth these conditions. The only
al l eged wongs attributed to Nolt and MIler have to do wth the
1991 entry onto the Plaintiffs' property. The actions attri buted
to Nolt and MIler are not recurring and should have nade the
Plaintiffs aware of their duty to assert their rights back in

1991. See Rush v. Scott Specialty Gases, Inc., 113 F. 3d 476 (3rd

Cr. 1997). Therefore, we find that the Plaintiffs' clains
against Nolt and MIller are barred by the applicable statute of
[imtations.

b. Noti ons of Fairness and Justice

28



The Plaintiffs' next argunent in favor of suspending
the statute of limtations reads:

Proper application of the statute of
l[imtations in the case at bar requires the
wei ghing of relative interests of the
respective parties. By any conceivabl e
standard of fairness and equity, the right of
the Kings to assert their clains and
vindicate their constitutional rights in a
court of |aw should far outweigh any
prohi bition or constraints on the prosecution
of stale clains.

Plaintiffs' Supplenental Brief in Opposition to Defendants'
Response to Plaintiffs' Mtion for Leave to Amend Conpl ai nt
("Reply to Defendants' Response to Mdtion to Arend") at 3.

The Plaintiffs cite Colgan v. Fisher Scientific Co.,

935 F.2d 1407 (3rd Cir.), cert. denied, 502 U S. 941 (1991), in

favor of this proposition. W are not sure why. In Colgan it
was uncl ear when the all eged discrimnatory treatnent could have
been perceived by the plaintiff. The court stated that "while
wi thout a doubt it is desirable to have definitive limtation
rules,” it could not find that the statute of limtations began
to run at the time an enpl oyee recei ved a poor work eval uati on,
absent any actual negative enploynment action. 1d. at 1420-1421
There is no such anbiguity in the case sub judice. The actions
al l egedly taken by Nolt and MIller in 1991 were clear to the
Plaintiffs, and there is no reason to believe that the Plaintiffs
coul d not have recogni zed the all eged inport of these actions

until now.
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W remind the Plaintiffs that the aimof our system of
jurisprudence is to ensure justice for all parties involved. One
of the purposes of a statute of |limtations is to protect
potenti al defendants agai nst the prosecution of stale clains. |If
we were to apply the standard urged by the Plaintiffs, we would
vitiate the entire purpose of a statute of limtations. W are

not inclined to do so.

C. Doctrine of Equitable Estoppel

The Plaintiffs also argue that the doctrine of
equi t abl e estoppel nmay be used to overcone the Defendants'
argunment of wuntinmeliness because the Plaintiffs,

were msled into believing that the 1991

sei zure operation was | awful and

constitutional because it was executed by | aw

enforcenment and | ocal officials, purportedly

under the authority of a court order. Any

reasonabl e person should al so have del ayed

acting because of this situation, nuch | ess

chal | enge official personnel who executed the

operation and court the risk of being charged

with the obstruction of justice, if not

physi cal | y abused.
Reply to Defendants' Response to Motion to Amend at 4.

We are troubled by this argunent for many reasons.
First, Plaintiffs' counsel seens to be suggesting a propensity
for physical abuse on the part of the Board of Supervisors or
their agents. There is not even a hint of evidence on the record
that this is true. Second, the Plaintiffs need not have del ayed
acting. The Plaintiffs knew of the clean-up operation nonths in

advance, and received a letter rem nding themof this a week
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before the entry onto the property. Third, the Plaintiffs did in
fact challenge the action before it took place. The Plaintiffs
filed an appeal of the order authorizing the seizure with the
Commonweal th Court. Fourth, and perhaps nost troubling,
Plaintiffs' counsel proceeds on the assunption that the order
upon which Nolt and MIler were acting was unconstitutional
This order, issued by the Court of Common Pleas on April 9, 1991,
has never been adjudi cated unconstitutional. On the contrary,
the Commonweal th Court expressly affirmed the order in an opinion
filed August 7, 1992.

For each of the reasons expressed above, we believe
that the Plaintiffs' equitable estoppel argunent is seriously
fl awed, and does not nerit further consideration.

d. Doctrine of Adverse Dom nation

The final reason suggested by the Plaintiffs for
suspendi ng the statute of limtations has to do with the doctrine
of adverse dom nati on.

It is relevant that the Defendants stood in a

relative [sic] dom nant position vis a vis

the Plaintiffs. As the |ocal Board of

Supervi sors and the zoning officer, they

pronul gated the policy, interpreted and

enforced it, maintained the official records

and controll ed access to them Because the

named Defendants in this case also contro

the flow of official docunents involving this

proceeding, it is logical to think that they

will not readily disclose or divulge

incrimnating information. The fact that the

Def endants control |l ed access to rel evant

di scovery materials and evidence is certainly

germane i n determ ni ng whet her the Kings

acted with sufficient diligence in
prosecuting these all eged violations.
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Reply to Defendants' Response to Motion to Anend at 5-6.

We are troubled by the frequency with which Plaintiffs'
counsel resorts to unsupported aspersions about the Defendants
rat her than substantive |egal argunents. The only case which
Plaintiffs cite in favor of this position states, "This
[doctrine] places a heavy burden of inquiry where it should be,
on the party seeking to toll the statute of limtations."

Resolution Trust Corp. v. Farnmer, 865 F. Supp. 1143, 1158 (E. D

Pa. 1994). Moreover, in Farner, the doctrine arises in the
context of a derivative suit against a failed financial
institution, and as such, is wholly inapplicable to the case at
bar. Even if we were to apply the doctrine by anal ogy, the
Plaintiffs would have to show that up until the tinme they filed
their Motion to Anend, there was no infornmed, non-cul pabl e person
in a position to access the allegedly incrimnating discovery
docunents to which Plaintiffs allude. The Plaintiffs have fallen
far short of carrying this heavy burden.

We have considered the Plaintiffs' request to add
Messrs. Nolt and MIler as defendants in this case. Even reading
the notion and record in the light nost favorable to the
Plaintiffs, we find that this notion nust be denied for several
reasons. First, we have found that the actions upon which the
Plaintiffs wish to base these clains would entitle Nolt and
MIler to immnity, as they were enforcing a valid court order.
Second, the Plaintiffs have not shown why these two individuals

coul d not have been naned as defendants |long ago. Finally, the
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clainms which the Plaintiffs apparently wish to assert agai nst
Nolt and MIler would be barred by the applicable statute of
[imtations.
C. Summary Judgnent Standard

The court shall render summary judgnent "if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue of material fact and that the
noving party is entitled to judgnent as a matter of law " Fed.
R Cv. P. 56(c). An issue is "genuine" only if thereis
sufficient evidentiary basis on which a reasonable jury could

find for the non-noving party. Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 249 (1986). A factual dispute is "material" only
if it mght affect the outcone of the suit under governing | aw.
ld. at 248. Al inferences nust be drawn and all doubts resol ved

in favor of the non-noving party. United States v. D ebold,

Inc., 369 U S. 654, 655 (1962); Gans v. Mundy, 762 F.2d 338, 341

(3rd Gr.), cert. denied, 474 U S. 1010 (1985).

On notion for sunmmary judgnent, the noving party bears
the initial burden of identifying those portions of the record
which it believes denponstrate the absence of material fact.

Celotex Corp. v. Catrett, 477 U. S 317, 323 (1986). To defeat

summary judgnment, the non-noving party nust respond with facts of
record that contradict the facts identified by the novant and may
not rest on nere denials. 1d. at 321 n. 3 (quoting Fed. R Civ.

P. 56(e)); see also First Nat'l Bank of Pennsylvania v. Lincoln
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Nat'l Life Ins. Co., 824 F.2d 277, 282 (3rd Gr. 1987). The non-

nmovi ng party nust denonstrate the existence of evidence that

woul d support a jury finding inits favor. See Anderson, 477

U. S. at 248-49.

Where, as here, cross-notions for summary judgnent have
been presented, we nust consider each party's notion
individually. Each side bears the burden of establishing a |ack
of genuine issues of material fact. The Third Grcuit has
witten that:

Cross-notions are no nore than a claim by
each side that it alone is entitled to
summary judgnent, and the maki ng of such

i nherently contradictory cl ai n8 does not
constitute an agreenent that if one is
rejected the other is necessarily justified
or that the losing party wai ves judici al
consi deration and determ nati on whet her
genui ne issues of material fact exist. |If
any such issue exists it nust be disposed of
by a plenary trial and not on summary

j udgnent .

Rains v. Cascade Industries, Inc., 402 F.2d 241, 245 (3rd Cir.

1968). See also Cool spring Stone Supply, Inc. v. Anerican States

Life Ins. Co., 10 F.3d 144, 150 (3rd Cr. 1993); Bencivenga V.

West ern Pennsyl vani a Teansters and Enpl oyers Pension Fund, 763

F.2d 574, 576 (3rd Gir. 1985).

The Plaintiffs' notion applies to the sane nucl eus of
facts raised in the Defendants' notion. In addition, the
Plaintiffs' notion challenges the constitutionality of a decree
i ssued by the Court of Common Pl eas and of various Township

regulations. W will first consider the notion of Defendant
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Lantz, and the Plaintiffs' argunents in response thereto. W
wi Il then consider the notion of the Township Defendants in
conjunction with correspondi ng argunents in the Plaintiffs'
notion and response. Finally, we will consider any el enents of
the Plaintiffs' notion which have not been addressed in our

di scussi on of the Township Defendants' notion, mneking additional

findi ngs as needed.

D. Def endant Lantz's Sunmary Judgnent Motion

Al though it is not conpletely clear fromthe face of
the Conplaint itself, it seens that the Plaintiffs are asserting
only the conspiracy and punitive damages cl ai ns agai nst Def endant
Lantz. Defendant Lantz now noves for summary judgnent in her
favor, arguing that she is protected by the Noerr-Penni ngton
doctrine and that her actions do not nerit punitive damages.

1. Noerr - Penni ngt on Doctri ne

The Noerr-Penni ngton doctrine protects the right of
citizens to petition their government. The Third Crcuit Court
of Appeals has expressly applied this doctrine to protect
citizens fromliability for exercising their rights to petition

state and | ocal governnental bodies. See e.qg., Brownsville

&ol den Age Nursing Hone, Inc. v. Wells, 839 F.2d 155, 160 (3rd

Cir. 1988).
The crux of the conspiracy conplaint agai nst Def endant
Lant z hi nges upon her testinony against the Plaintiffs in a state

court proceeding. The Plaintiffs also conplain about photographs
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t hat Defendant Lantz took of the Plaintiffs' property, many of
which were admtted into evidence during her testinony in state
court.

The Plaintiffs allege that Defendant Lantz's conduct
was the product of several nalevolent notives. See e.qd., King
Dep. at 176. However, there is no evidence of this in the
record. Furthernore, we note that a defendant's notive is
irrel evant under the Noerr-Pennington doctrine: "As long as there
Is petitioning activity, the notivation behind the activity is

uni nportant."” Barnes Foundation v. Township of Lower Merion, 927

F. Supp. 874, 877 (E.D. Pa. 1996); see also Eastern R R

Presi dents Conference v. Noerr Mtor Freight, Inc., 365 U S 127,

139 (1961) ("The right of the people to informtheir
representatives in government of their desires with respect to
t he passage or enforcenent of |aws cannot properly be made to
depend upon their intent in doing so").

The only restriction placed upon the Noerr-Penni ngton
doctrine is the so-called "sham exception.” Under this
exception, a defendant is not protected if he or she is sinply
using the petition process as a neans of harassnent. W have
carefully reviewed the record in this case, and we concl ude that
t he sham exception does not apply here. Defendant Lantz's
testinony in state court easily satisfies the requirenents of the
Noerr - Penni ngton doctrine, in that the obvious ai mof her
testinony was to ensure the Plaintiffs conpliance with | oca

zoni ng regul ati ons.
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The Plaintiffs have introduced no evidence that
Def endant Lantz was engaged in a canpai gn of harassnent agai nst
them The Plaintiffs have nerely accused her of conspiring with
| ocal officials to harass the Plaintiffs. Reviewing the record
carefully and in the Iight nost favorable to the Plaintiffs, we
find no evidence that Defendant Lantz was acting under the
direction of the Township at any tinme. Even if this were not the
case, the Suprene Court has expressly stated that there is no
conspi racy exception to the Noerr-Pennington doctrine. Gty of
Colunbia v. Omi Qutdoor Advertising, Inc., 499 U S. 365, 383

(1991). The Plaintiffs cannot circunvent the form dable barrier
to prosecution inposed by the Noerr-Pennington doctrine by trying
to inplicate Defendant Lantz in a conspiracy with the Township
Def endant s.

The fact that Defendant Lantz took pictures of the
Plaintiffs' property is irrelevant. W note that all such
pi ctures depict scenes and conditions which were plainly visible
frompublic roads. Al photographs show only the exterior of the
property, and no people are depicted in any of the pictures.
Under these circunstances, there can be no claimof intrusion
into privacy, and indeed, the Plaintiffs do not advance such a
claim Furthernore, it is clear that the pictures were taken in
contenpl ati on of Defendant Lantz's testinony in state court, see
Lantz Dep. at 15-17, 45, and are thus subject to the protection
of the Noerr-Pennington doctrine. As we have already stated, the

evidence clearly establishes that Defendant Lantz was not acting
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under the direction of the Townshi p when she took the pictures.
See Lantz Dep. at 17.

The Plaintiffs suggest that Ms. Lantz "may be |iable
for violations of section 1985(3) if it is shown that she
col l aborated with other private citizens or neighbors in
commtting acts in furtherance of the conspiracy to destroy the
Ki ngs' business and |ivelihood and violated their constitutional
right of privacy.”" Plaintiffs' Brief in Qpposition to
Def endants' Mtion for Summary Judgnent and in Support of their
Motion for Summary Judgment ("Plaintiffs' Brief in Qpposition")
at 22. Perhaps, but the Plaintiffs have provided not a scintilla
of evidence that any such conspiracy existed between Ms. Lantz
and any other "private citizens or neighbors.” The Plaintiffs
bear the burden of showing that there is a sufficient evidentiary
basis on which a reasonable jury could find for them (the non-

novi ng party). See Anderson 477 U.S. at 249. Because they have

not net this burden, we will grant Defendant Lantz's notion for
summary judgnent, and dism ss the conspiracy clai mwhich has been
br ought agai nst her.

2. Puni ti ve Damages

We have found that Defendant Lantz is entitled to
summary judgnent on the conspiracy claimwhich the Plaintiffs
have asserted against her. Therefore, the Plaintiffs' punitive
damage cl ai m becones noot, as there is no cul pabl e conduct upon
which it can be prem sed. Nevertheless, even if we had not

granted summary judgnment on the conspiracy clai magai nst
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Def endant Lantz, we would dism ss the punitive damages cl ai m
agai nst her.
The | egal standard for punitive damage clains is a

matter of state law. See Giffiths v. CGNA Corp., 857 F. Supp

399, 409-410 (E.D. Pa. 1994), aff'd, 60 F.3d 814 (3rd Cr. 1995).
The Suprene Court of Pennsylvania has adopted the Restatenent
(Second) of Torts, 8908, which states:

[A] court may award punitive danages only if
t he conduct was malicious, wanton, reckless,
willful, or oppressive. The proper focus is
on "the act itself together with all the

ci rcunstances including notive of the

wr ongdoer and the rel ations between the
parties. . . ." In addition, the actor's
state of mnd is relevant. The act or

om ssion nust be intentional, reckless, or
mal i ci ous.

See Giffiths, 857 F. Supp. at 410 (internal citation renoved).

We have already found that testifying in state court
proceedings is an act which is protected by the Noerr-Penni ngton
doctrine. To allow punitive damages for such conduct would fly
in the face of reason. |In addition, the taking of photographs of
the type and under the circunstances described above falls
woeful Iy short of the extreme behavior required to nerit punitive
damages under Pennsyl vania | aw.

We find that Defendant Lantz is entitled to summary
j udgnent on the conspiracy clai mwhich has been asserted agai nst
her by the Plaintiffs. Defendant Lantz's testinony in state
court is protected by the Noerr-Pennington doctrine. 1In

addition, we find that no reasonable jury could infer the
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exi stence of a conspiracy on the basis of the evidence which has
been presented. W also find that Defendant Lantz is entitled to
summary judgnent on the Plaintiffs' punitive danages claim W
base our decision on the fact that the Plaintiffs have provided
no evi dence of unlawful conduct on Ms. Lantz's part, and because
no reasonable jury could characterize her conduct as reckl ess or

mal i ci ous.

E. The Remai ni ng Def endants' Summary Judgnent Motion

The Conplaint filed by the Plaintiffs contains three

specific counts: "Count 1--42 U S.C. Section 1981," "Count 11--42
U S. C Section 1983 Equal Protection,” and "Count 111--42 U S.C
Section 1985(3)." W have read the Conpl aint closely severa

times and can only conclude that the way in which the Plaintiffs'
clainms are grouped under these three headings is utterly random
The first two Counts contain a hodgepodge of state and federal

| aw cl ai ns based upon alleged interference with: the right to
contract, substantive due process (citing both protected liberty
and property interests), and equal protection of the |laws. These
Counts also contain clains alleging an unfair retroactive
application of zoning regulations, inproper taking of tangible
and intangi ble property, and a violation of the Pennsylvani a
doctrine of natural expansion of a nonconform ng use. Count |II
nerely reall eges the inproper taking, equal protection and due

process clains in the context of a conspiracy. The Plaintiffs
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seek conpensatory damages, punitive damages, and injunctive
relief.

We have parsed these three Counts as carefully as
possi bl e and have attenpted to align themw th the Township
Def endants' Motion. Accordingly, our analysis will consider the
issues as follows: (1) the Defendants' statute of limtations
argunent, (2) the Plaintiffs' 8 1981 claimconcerning the right
to contract, (3) the Plaintiffs' 8§ 1983 clains involving
substantive due process, equal protection, and the inproper
t aki ng of tangi ble and intangi ble property, (4) the Plaintiffs'
81985 conspiracy claim (5) the Plaintiffs' state | aw cl ai m based
upon the Pennsylvani a doctrine of natural expansion of non-
conformng uses, (6) the Plaintiffs' request for injunctive
relief, (7) the Plaintiffs' request for punitive danmages, (8) the
affirmati ve defenses advanced by the individual Township
Def endants, and (9) the affirmative defenses asserted by the
Def endant Townshi p.

1. Statute of Limtations

When Congress enacted 42 U . S.C. § 1983, it did not
establish a statute of limtations for civil rights actions. In
light of this, the Suprene Court has held that in federal civil
rights actions, federal courts should apply the state | aw of
limtations governing anal ogous causes of action. Boar d of

Regents of the Univ. of the State of New York v. Tonmnio, 446

U S. 478, 483-84 (1980). The Third G rcuit has held that

Pennsyl vania's two year statute of [imtations for persona
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injury clains is applicable to federal civil rights clains. See
Bougher, 882 F.2d at 78. The tine at which the two year
[imtation begins to accrue is the point at which a plaintiff
knows or should know of the injury which is the basis of the

action. Mtchell v. Hendricks, 431 F. Supp. 1295 (E.D. Pa.

1977). Typically, the issue of when a claimbegan to accrue is a

gquestion of law, to be resolved by a judge. See e.qg., Burke v.

Gateway Cipper, Inc., 441 F.2d 946 (3rd GCr. 1971).

The Plaintiffs argue that none of the causes of action
contained in the Conplaint began to accrue until the tine of the
first hearing before Judge Stengel, Septenber 26, 1996. The
Plaintiffs also claimthat the taking cause of action did not
begin to accrue until Judge Stengel issued his Final Decree and
I njunction on Cctober 24, 1997. Another argunent advanced by the
Plaintiffs is that the alleged unl awful acts upon which the suit
is based are continuing in nature. Finally, the Plaintiffs claim
that the statute of limtations does not apply to their request
for injunctive relief. W wll consider each of these argunents.

a. Accrual Before 1996 Hearing

The Plaintiffs argue that the proceedings in the 1970s,
1980s, and early 1990s invol ved zoning issues exclusively. They
argue that the constitutional issues only arose at the concl usion
of the hearing on Septenber 20, 1996. However, the Plaintiffs do
not specify why this is so. Their argunent on this point
consi sts of repeated assertions that they did not, should not,

and coul d not have known of any constitutional violations before
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1996. See Plaintiffs' Brief in OCpposition at 19-20. Exactly why
this is so is never explained in any specific detail.

The Plaintiffs' conplaint was not filed until August 8,
1997, nore than two years after the June 6, 1995 enf or cenent
notice was issued. In addition, we find that the Plaintiffs knew
of all of the alleged constitutional violations, with the
exception of Judge Stengel's order, by June of 1995. In
Sept enber of 1995, the Plaintiffs filed a conplaint with the
Pennsyl vani a Human Ri ghts Conm ssion. This conplaint cited the
June 1995 suit filed by the Townshi p against the Plaintiffs,
al l egedly notivated by of the Plaintiffs' religious affiliation.
The conplaint also included references to activity that had taken
pl ace as |long ago as the 1970s. On the basis of the record
submtted by the parties, we find that the Plaintiffs knew of the
alleged civil rights violations by June of 1995, and |ikely nuch
earlier. |In addition, we note that the Zoning Hearing Board | ast
t ook any action against the Plaintiffs in approximtely 1976,
maki ng the clains against the Board and its nenbers even nore
stal e.

The only Defendants who were also |isted as defendants
in the Human R ghts Conm ssion conpl ai nt were Defendant Latschar
and the Township. The fact that these two were listed in the
Human Ri ghts Conm ssion conplaint tolled the statute of
limtations against them and nakes the instant Conplaint tinely
Wi th respect to these two Defendants. Defense counsel

acknow edges this fact. Accordingly, we find that the
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Plaintiffs' clainms against the remai ni ng Townshi p Def endants are
barred by the applicable statute of |imtations.
b. Accrual of Taking Caim

The Plaintiffs argue that their taking claimdid not
arise until Judge Stengel issued his order on Cctober 24, 1997.
To the extent that the Plaintiffs base their taking clai mupon
any other action, we find that the statute of limtations has
run. The Plaintiffs have known of any possible violation
relating to the 1991 seizure of property since that tine. A
| etter was sent by Defendant Latschar prior to the seizure, and
the Plaintiffs were present to observe the clean-up operation as
well. There is no reason to believe that they would only have
begun to suspect that sonething was am ss after the 1996 heari ng.
The sanme holds true to the other types of enforcenent action
instituted by the Townshi p and ordered by the state courts.
Therefore, the Plaintiffs taking claimis barred by the statute
of limtations, with the exception of that portion of the claim
related to the order issued by Judge Stengel.

C. Continuing Violation Theory

The Plaintiffs next argue that even if the statute of
[imtations were to bar sone or all of their clains, this bar
shoul d be suspended because the alleged constitutional violations
have been continuing. The Defendants respond that the |arge gaps
in time between the relevant conduct--which, for the nost part,

took place in the 1970s, 1991, and 1995--show that the alleged
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m sconduct cannot be construed as representing a continuing
pattern.

To establish that a continuing violation theory should
apply to their case, the Plaintiffs nmust show (1) that at |east
one act occurred within the statutory period, and (2) that prior
conduct was not isolated or sporadic, but was part of a

continuing, ongoing pattern. See West v. Philadelphia Elec. Co.,

45 F. 3d 744, 754-755 (3rd Cr. 1995). However, if the prior
events should have alerted a reasonabl e person to act at that
time, the continuing violation theory will not overcone the

relevant statute of limtations. See Hicks v. Big Brothers/Big

Sisters of Anerica, 944 F. Supp. 405, 408 (E.D. Pa. 1996).

We find that the Plaintiffs' continuing violations
argunent nust fail. The conduct upon which the Plaintiffs
clains are based includes several specific enforcenent actions.
But there is where the simlarity ends. The Plaintiffs have
failed to provide any evidence that the Township's attenpts to
enforce its zoning regul ations against the Plaintiffs were part
of some continuing pattern of harassnment or discrimnation. The
Plaintiffs' attenpt to characterize the orders issued by three
state court judges as additional elenents of such a cal cul ated
and malicious pattern of conduct borders on the absurd. There is
absol utely no evidence supporting this nmalediction of the |ocal
judiciary. Furthernore, even if we were to find that such a
pattern did exist, we would also find that a reasonabl e person

woul d have recogni zed such conduct and woul d have acted at that
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time, in which case the continuing violation theory would not

overcome the relevant statute of limtations. See Hicks, supra.

d. Request for Injunctive Relief

There is, of course, no statute of limtations
specifically applicable to requests for injunctive relief. 1In
this case, the Plaintiffs are requesting injunctive relief with
an order issued by Judge Stengel, issued on June 27, 1997, which
is still in effect today. Under the circunstances, we woul d not
hold that the Plaintiffs' request for injunctive relief was
untinmely. However, for reasons which will be explained in this
Opinion, we find that there has been no actionabl e w ongf ul
conduct on the part of the Townshi p Defendants, and that Judge
Stengel's order is not constitutionally suspect. See discussion
infra Part I11.E 6. Therefore, the Defendants' argunent that the
request should be barred because of the statute of limtations
becones noot, as we wll decline to grant the request on its
merits.

e. Summary of Statute of Limtations Argunents

We have found that the statute of limtations bars the
Plaintiffs' civil rights clains against all of the Township
Def endants, with the exception of Defendant Latschar and the
Township itself. W have also dismssed the Plaintiffs' taking
claim except as it relates to the order issued by Judge Stengel.
We reject the Plaintiffs' attenpt to overcone the statute of
[imtations by characterizing the alleged wongful conduct as a

continuing violation. Finally, we find that although there is no
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statute of limtations bar to the Plaintiffs' request for
injunctive relief, this request nust be dism ssed because it has
no nerit. See discussion infra, Part Il1.E. 6.
2. Plaintiffs' 81981 O aim
Section 1981 of Title 42 states,
Al'l persons within the jurisdiction of

the United States shall have the sane right

in every State and Territory to nmake and

enforce contracts, to sue, be parties, give

evidence, and to the full and equal benefit

of all laws and proceedings for the security

of persons and property as is enjoyed by

white citizens, and shall be subject to |ike

puni shnment, pains, penalties, taxes,

Il icenses, and exactions of every kind, and to

no ot her.

42 U.S.C. § 1981(a).

The Plaintiffs argue that the Townshi p Def endants have
interfered with their ability to conduct business. The
Plaintiffs also allege that the injunctions and court orders
whi ch have been entered against themeffectively interfere with
their ability to establish future business relationships. W
find that the Plaintiffs' 8 1981 claimnust fail for three
reasons: (1) assumng that the Plaintiffs are nenbers of a
religious mnority, such classes are not subject to protection
under 8§ 1981; (2) the Plaintiffs have failed to show that they
are nmenbers of a racial or ethnic mnority, which would nerit
81981 protection; and (3) the Plaintiffs have not shown that the
Townshi p Def endants unlawfully hindered the Plaintiffs' ability
to make or enforce contracts.

a. Rel i gi ous Di scrim nation
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Section 1981, nost recently anended in 1991, is
designed to prohibit racial discrimnation in the rental or sale
of realty or personal property. It acconplishes this by
prohi biting racial discrimnation in the nmaking and enforcing of

private and public contracts. See Runyon v. McCrary, 427 U. S

160 (1976). The scope of 8§ 1981 is not so broad as to include
disparity in treatnment on the basis of religion, sex, or nationa

origin. MVuksta v. Bethlehem Steel Corp., 540 F. Supp. 1276, 1281

(E.D. Pa. 1982), aff'd 707 F.2d 1405, cert. denied, 464 U S. 835

(1983). The Plaintiffs acknowl edge that § 1981 does not apply to
religious discrimnation clains. Plaintiffs' Brief in OCpposition
at 26.

It is incontrovertible that the Am sh are w dely
considered to be a religious group bound together by a faith in
certain religious tenets. |Indeed, the Amsh faith is one of the
ol dest religions in Anerica, and has a |l ong and deeply respected
hi story--as a religion.

There is sone di sagreenent about whether or not the
Plaintiffs are nmenbers of the Am sh church. The Defendants have
i ntroduced evidence which suggests that the Plaintiffs have been
excluded fromtheir congregation since the 1960s. M. King has
testified that he and his w fe becane excluded in the m d-1980s,
but that they both still consider thenselves to be Am sh. W
need not resolve this issue at this point because the Plaintiffs
religious status is irrelevant wwth respect to their § 1981

claim The Plaintiffs' assertion that "applicable case lawis
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sufficiently broad and flexible to enconpass the Plaintiffs as
nenbers of a protected class for the purpose of [§ 1981],"
Plaintiffs' Brief in Opposition at 28, is legally untenable.
Section 1981 sinply does not protect against religious
di scrimnati on.
b. Et hnic Status Di scrim nation

Notwi t hstanding the Iimted scope of 8§ 1981, the
Plaintiffs argue that they should be protected under § 1981
because they are nenbers of "the Am sh ethnic culture.”
Plaintiffs pin their hopes of inclusion within § 1981 on a single
case fromthe Southern District of New York, which found that
Orthodox Jews were protected under 88 1981 and 1982, as these
sections were "intended to protect fromdiscrimnation
identifiable classes of persons who are subjected to intentional
di scrimnation solely because of their ancestry or ethnic

characteristics."” LeBlanc-Sternberg v. Fletcher, 781 F. Supp

261, 267 (S.D. N Y. 1991) (internal citation omtted).
The Suprenme Court has held that Jews are a distinct

race for civil rights purposes. Shaare Tefila Congregation v.

Cobb, 481 U.S. 615, 618 (1987). And at |east one federal court
has applied this distinction in the context of § 1981. See
Singer v. Denver Sch. Dist. No. 1, 959 F. Supp. 1325, 1331 (D

Col 0. 1997). However, we have been unable to | ocate any cases in
whi ch the Am sh have been found to be a distinctly identifiable
ethnic or racial group. The energence of an independent,

separate ethnic identity out of such a distinct religious group
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may well be possible. Nevertheless, Plaintiffs have presented no
evi dence whi ch woul d support such a finding, and we are not
prepared to hold in this case that a distinctly Am sh ethnic
group can be identified apart fromthe Am sh religious identity.
Wiile there is a |l arge popul ation of "non-practicing” Jews in
Anerica, there is no proof of a simlar population of "non-
practicing"” Amsh. Therefore, in this case, we believe that the
Am sh are nost accurately described as a religious group, rather
than a distinct racial or ethnic mnority, and as such, do not
fall within the scope of § 1981

C. Cul pabl e Conduct under § 1981

Even if we were to consider the nerits of the
Plaintiffs' 8§ 1981 claim we would grant the Townshi p Def endants’
summary judgnent notion in this respect because no reasonabl e
jury could find for the Plaintiffs on this claim The Plaintiffs
have failed to identify any specific conduct on the part of the
Townshi p Defendants which could be interpreted as interfering
with the Plaintiffs' right to nake contracts.

The Plaintiffs fail to allege, wth any specificity,
what particular conduct fornms the basis of their 8 1981 claim
The only actions which may be interpreted as presenting such
interference would be the petitions for contenpt filed by the
Townshi p, the orders issued by the Court of Common Pl eas on June
21, 1976, Cctober 12, 1977, January 3, 1978, February 6, 1978,
Cctober 1, 1979, April 9, 1991, and Cctober 23, 1997, the

enforcenent notice filed by the Townshi p and subsequent entry
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onto the Plaintiffs' property, or the denial of a variance
request filed by the Plaintiffs in the 1970s. W cannot discern
any way in which these events would give rise to a valid cause of
action under 8 1981. Nevertheless, we wll| attenpt to deal with
each possi bl e argunment which nmay concei vably be advanced by the
Plaintiffs in this regard--a task made nore burdensone by the
Plaintiffs' failure to explain their own cause of action in

meani ngful detail.

The Plaintiffs may believe that the enforcenent
activity of June 9, 1991 constitutes a violation of § 1981. The
Plaintiffs state that their conplaint about the June 9, 1991
search hinges not upon an allegation that the participants
exceeded the scope of the order, but that the search took place
in violation of the Fourth Amendnent, which prohibits
unr easonabl e searches and seizures. Plaintiffs' Brief in
Qpposition at 17. W note that the entry onto the Plaintiffs’
property and seizure of certain itens were perforned in
accordance with a legitimate court order, and therefore, all of
those involved are entitled to inmmunity. See discussion supra
Part I11.B. 1.

The Plaintiffs have hinted that the state court judges
acted inproperly when they issued the orders referred to above.
W remind the Plaintiffs that judges are absolutely i nmune from

civil liability based upon their judicial conduct. See Bradley

v. Fisher, 80 U S. 335, 347 (1871) ("For it is a general

principle of the highest inportance to the proper adm nistration
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of justice that a judicial officer, in exercising the authority
vested in him shall be free to act upon his own convictions,
Wi t hout apprehensi on of personal consequences to hinself.
Liability to answer to every one who mght feel hinself aggrieved
by the action of the judge, would be inconsistent with the
possession of this freedom and would destroy that independence
Wi t hout which no judiciary can be either respectable or useful").
The Plaintiffs may also wish to contest the validity of
any or all of these court orders, w thout bringing any clains
agai nst the judges who issued them |In this case, the proper
met hod for challenging the orders would have been to file an
appeal in state court. On two occasions the Plaintiffs did just
this, and in both cases the decision of the |ower court was
upheld. Gven the timng of the orders, nost of these clains
woul d be stale, if indeed the Plaintiffs are seeking to chall enge
themin federal court. |In addition, we believe that suit in this
court would likely be procedurally barred. As the Third Crcuit

expl ained in Focus v. Allegheny County Court of Common Pleas, 75

F.3d 834 (3rd Gir. 1996):

The Rooker-Fel dman doctrine provides
that federal district courts |ack subject
matter jurisdiction to review final
adj udi cations of a state's highest court or
to evaluate constitutional clains that are
inextricably intertwined with the state
court's decision in a judicial proceeding.

We have interpreted the doctrine to enconpass
final decisions of |ower state courts. .o
Rooker - Fel dman applies only when in order to
grant the federal plaintiff the relief

sought, the federal court nust determ ne that
the state court judgnent was erroneously
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entered or nust take action that woul d render
t hat judgnent ineffectual.

Id. at 840 (internal citations omtted).®

The Plaintiffs may have neant to base their § 1981
claimupon two failed petitions to the Zoning Hearing Board. In
1976, the Plaintiff was denied a special exception regarding an
addition to the mlIl building. On June 21, 1976, Judge Muell er
affirmed the Zoning Hearing Board's decision. The Plaintiffs’
subsequent appeal was di sm ssed by the Coomonwealth Court due to
the failure of the Plaintiffs' attorney to file the necessary
briefs. In the Fall of 1995, the Plaintiffs filed a Request for
a Special Exception to a zoning ordinance. A hearing on the
matter was schedul ed for Novenber 9, 1995, and al t hough the
Plaintiffs did not attend the neeting, their attorney appeared
and requested a postponenent. The request was granted, but
neither the Plaintiffs nor their attorney showed up for the
reschedul ed hearing, and the plaintiffs took no additional steps
to pursue the special exception. The two adverse zoning
deci si ons noted above are the only two such incidents referred to
inthe record. In the first, the state appellate court affirned

t he Zoning Hearing Board's decision. |In the second, the

° Even if the Rooker-Fel dnan doctrine did not apply, on

t he evidence before us, we would find the court orders, and in
particul ar Judge Stengel's order, fully valid. See discussion
infra, Part II1l.E 3.c ("Unlawful Taking Clainm'). Neverthel ess,
in the interest of comty, we will not interrupt the appellate
process in the state court systemat this tine.
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Plaintiffs thenselves let the matter |apse. W can see no way in
whi ch such conduct could give rise to a valid claimunder § 1981

Finally, the Plaintiffs may believe that the Township
Def endants violated 8§ 1981 by petitioning for any of the orders
referred to above. W have carefully reviewed the evidence in
the record relating to these orders. W have al so | ooked for
evi dence which woul d i ndicate any anti-Am sh bias on the part of
t he individual Townshi p Defendants against the Plaintiffs.

Havi ng done so, we find that no reasonable jury could concl ude

t hat the Townshi p Defendants' decision to petition |ocal courts
was notivated by any anti-Am sh bias against the Plaintiffs.
There is sinply no hint in the record that any of the Defendants
har bored any such bi as.

The Plaintiffs could not prevail on their 8§ 1981 claim
agai nst the Townshi p Defendants under any inmagi nable theory.
Furthernore, we have found that the Plaintiffs do not belong to
any class which is protected by 8 1981. Therefore, we will grant
t he Townshi p Defendants' notion to dismss this claim

3. Plaintiffs' § 1983 d ains

The Plaintiffs' Conplaint and Brief in Opposition
contain various clains asserted under 42 U.S.C. § 1983. Section
1983 states, in relevant part,

Every person who, under col or of any

statute, ordinance, regul ation, custom or

usage, of any State or Territory or the

District of Colunbia, subjects, or causes to

be subjected, any citizen of the United

States or other person within the
jurisdiction thereof to the deprivation of
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any rights, privileges, or immunities secured

by the Constitution and | aws, shall be liable

to the party injured in an action at |aw,

suit in equity, or other proper proceeding

for redress.

Anong the causes of action brought by the Plaintiffs
whi ch may be considered 8§ 1983 clains are the follow ng: (1)
interference with the Plaintiffs' rights to substantive due
process (in the formof interference with the right to specific
private enploynent, see Conplaint § 60, and the right to pursue a
prof ession free from unreasonabl e governnental interference, see
Conpl ai nt Y 41, 43, 60); (2) interference with the Plaintiffs'
rights to equal protection of the |aws (specifically,
di scour agi ng devel opment of Am sh-controlled enterprises, see
Conplaint T 50(c)); and (3) unlawful taking of the Plaintiffs'
property (stemm ng fromthe June 1991 seizure, see Conplaint 1
44, the way in which the Plaintiffs have been prevented from
using their property to conduct various business enterprises, see
Conpl ai nt Y 44, 53, 59, and retroactive application of zoning
regul ati ons, see Conplaint § 52).

a. Subst antive Due Process C ai nms

The Plaintiffs conplain that the Townshi p Def endants
have violated their rights to substantive due process by
interfering with both a protected property and a protected
liberty interest. These two types of due process clains involve
different | egal standards, and therefore nerit separate

consi derati on.

i Property | nterest
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The Plaintiffs allege that the Defendants interfered
wWith their right to specific private enploynent. See Conpl ai nt
160. The Defendants respond that any interference with the
Plaintiffs' business was not only constitutional, but required by
| ocal zoning | aws.

"There can be no question that zoning ordi nances are

valid and constitutional.” Witpain Township v. Bodine, 94 A 2d

737, 739 (Pa. 1953); Village of Euclid, Chio v. Anbler Realty

Co., 272 U.S. 365, 395 (1926)("[B]lefore the ordi nance can be
decl ared unconstitutional, [it nust be shown] that such
provisions are clearly arbitrary and unreasonabl e, having no
substantial relation to the public health, safety, norals, or
general welfare"). |In order to establish a violation of their
substantive due process rights, the Plaintiffs nust denonstrate
t hat they have been wongfully deprived of a protected property

i nterest. Tayl or I nvestnment Ltd. v. Upper Darby Township, 983 F.

2d 1285, 1292 (3rd Gr.), cert. denied, 510 U S. 914 (1993).

Local ordinances regul ating | and devel opnent and use
are reasonabl e attenpts under the police power to safeguard the
heal th, safety and general welfare of the general public, and are

constitutionally sound. Township of Hanpden, Cunberland County

v. Tenny, 379 A 2d 635, 638 (Pa. Commw. C. 1977). |In addition,
the state courts have consistently upheld the efforts of the
Township to enforce zoning regulations with regard to the
Plaintiffs. Indeed, it seens that nost of the enforcenent action

conpl ai ned of was brought upon by the Plaintiffs' ow failure to
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conply with applicable zoning regulations and valid court orders.
Therefore, we find that there has been no wongful deprivation
wWth regard to this claim

Contrary to the Plaintiffs' apparent belief, there is
no general constitutional right to engage in any sort of business
one desires upon one's own property. Accordingly, there is no
reason to believe that the Plaintiffs were deprived of a
protected property right. Accordingly, we find that the
Def endants are entitled to summary judgnent on the property right
branch of the Plaintiffs' 8§ 1983 due process claim

ii. Liberty Interest

The Plaintiffs' liberty interest due process claim
al l eges that they were deprived of the right to pursue their
chosen profession free from unreasonabl e gover nnent al
interference. Conplaint Y 41, 43, 60. This contention is
apparently rooted in the state court's inposition of an allegedly
unl awful injunction and alleged denial of a full and fair
hearing. Conplaint § 51. The Plaintiffs are in the wong forum
to appeal such a decision. This appeal has properly been taken
to the Commonweal th Court, where it is currently pending. Under
t he Rooker-Fel dman doctrine, it would be inappropriate for us to
assune jurisdiction in this case. The Rooker-Fel dnman doctrine
applies equally to state court judgnents which are interlocutory.

Port Auth. Police Benev. Ass'n v. Port Auth., 973 F.2d 169, 178

(3rd Gr. 1992). However, even if we were to assune jurisdiction

over this claim we can find no constitutional infirmty in the
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state court's order. See discussion infra, Part II1I.E. 3.c.
Therefore, even if we were to consider this claimon its nerits,
we woul d be inclined toward di sm ssal .

b. Equal Protection C aim

The Plaintiffs assert an equal protection claim
argui ng that the Townshi p Defendants' actions will discourage the
devel opnent of Am sh-controlled enterprises in the Township.
Conplaint § 50(c). |In the equal protection section of the
Plaintiffs' Brief in Opposition, they neglect to argue that they
have been di scrim nated agai nst as nenbers of a protected cl ass.
See Plaintiffs' Brief in Qpposition at 31-32. Neverthel ess, we
will proceed as if they had raised this argunent.

If the Plaintiffs could show that the Township's zoni ng
regul ati ons or enforcenent of such regul ati ons agai nst the
Plaintiffs were notivated by the Plaintiffs' religious
affiliation, or that the Township's regul ati ons or actions
di sti ngui shed between Am sh and non-Am sh citizens, the
Townshi p's regul ati ons and actions would be revi ewed under a

strict scrutiny standard. See Tolchin v. Suprene Court of the

State of New Jersey, 111 F.3d 1099, 1113-1114 (3rd Cr.), cert.

deni ed, UusS _ , 118 S. C. 435 (1997). However, the

Plaintiffs have failed to nake any showi ng that the Township's

actions were notivated by religious aninus against the Plaintiffs
in particular or that the Township had a policy of treating Am sh
citizens in any distinctive manner. |In fact, the Plaintiffs have

failed to show that the Townshi p Def endants were even consci ous
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of the Plaintiffs' professed religious affiliation at the tine
that any of the conpl ained of actions occurred.

Because the Plaintiffs have failed to show that a
protected class analysis should apply to their equal protection
claim we will apply a rational basis test to the claim 1d.
Under this standard, we conclude that the Plaintiffs' equa
protection claimnust fail. The Township's actions in relation
to the June 1991 clean-up were taken in accordance with a valid
court order. The Township's institution of |egal proceedings
against the Plaintiffs on nmultiple occasions were nothing nore
than attenpts to enforce zoning regulations to which al
residents, including the Plaintiffs, are subject. The taking of
pi ctures by individual Townshi p Defendants took place in the
course of such enforcenment, and did not intrude upon the
Plaintiffs' privacy. Under these circunstances, we find that the
Townshi p's actions toward the Plaintiffs were, at all tines,
rationally related to a legitimate governnent purpose.
Accordingly, the Townshi p Def endants' notion for sunmary judgnent
will be granted with respect to the Plaintiffs' equal protection
claim

C. Unl awf ul Taking C aim

The Plaintiffs allege that the manner in which zoning
regul ati ons have been applied to them as well as the recent
per manent injunction issued by Judge Stengel, have effected a
taking of the Plaintiffs' property w thout just conpensation, in

violation of the Fifth and Fourteenth Amendnents. Conplaint {1
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53-59. The Townshi p Defendants respond that the Plaintiffs have
failed to establish a viable taking claimunder the rel evant
| egal standards. We concur with the Townshi p Defendants and w |
grant their notion for summary judgnent on the Plaintiffs' taking
claim

As a prelimnary matter, we believe that any attack
upon this court decree is barred by the Rooker-Fel dman doctri ne,
as discussed earlier in this opinion. Even if not so barred, the
facts do not support an unlawful taking claim W note that M.
King testified in his deposition that he retired at the end of
1996. King Dep. at 8-9. |In addition, the Plaintiffs have failed
to present evidence of any specific damages they have suffered. ®
These facts make the Plaintiffs' taking claimnoot, since M.
King has admtted that he is no longer in the business of naking
or selling furniture, and because there is sinply no evidence
fromwhich a jury could infer that the Plaintiffs suffered
econom ¢ harm at the hands of the Townshi p Defendants.
However, even absent these circunstances, we would still rule in
t he Townshi p Def endants' favor on the taking claimbecause the

Plaintiffs cannot establish such a cause of action.

6 The Plaintiffs conti nued assertion that "Plaintiffs

will be prepared to establish damages, upon proving liability on
the part of the nanmed Defendants,” Plaintiffs' Supplenmental Brief
in Qpposition to Defendants' Mdtion for Summary Judgnent
("Plaintiffs' Supplenental Brief in Opposition") at 8, is
irrelevant since this case has not been bifurcated for separate
trials on liability and damages. Furthernore, we note that
actual damage is an elenment of liability for several of the
Plaintiffs' clains.
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The Plaintiffs acknow edge that the Townshi p Def endants
are entitled to regulate property use with the goal of protecting
the health, welfare, and safety of the community. The
Plaintiffs' argunment is that the Townshi p Def endants have
overreached their authority by nmaking it comrercially inpossible
for the Plaintiffs to engage in their chosen profession. The
Plaintiffs then argue, "[We do not think it is proper or correct
to read [cited case | aw], as the Defendants contend, that the
Ki ngs be deprived of all economcally viable use of their
property in order for there to be a "taking'. A showi ng of the
deprivation of the economc viable use is sufficient.”

Plaintiffs' Brief in OQpposition at 38. W are not sure what this
means or what distinction the Plaintiffs are attenpting to draw.
W will assune, based upon the context of the quoted passage,
that the Plaintiffs wish us to apply a nore | enient standard,
under which they nust denonstrate that they have been deprived of
nost of the economcally viable use of the land, rather than al
such use. W decline to do so.

In the context of zoning and | and use cases, the
Suprenme Court has held that nunicipal action can be considered a
taking only if those actions deprive an owner of all economically

vi abl e uses of their property. Schad v. Borough of M. Ephraim,

452 U.S. 61, 68 (1981). Neither the deprivation of the nost
beneficial use of the |and, nor a severe decrease in the value of
the property will give rise to an action for unlawf ul taking.

United States v. Central Eureka Mning Co., 357 U S. 155, 168
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(1958). The Third Crcuit has held that, in order to state a
viable taking claim a plaintiff nust denonstrate the dimnution
of the value of his or her property to the extent of depriving it

of all economcally viable uses. Mdnight Sessions, Ltd. v. Gty

of Phil adel phia, 945 F.2d 667, 676-677 (3rd Gr. 1991), cert.

deni ed, 503 U. S. 984 (1992).

Under these standards, we find that the Plaintiffs have
not and cannot state a valid taking claim Prior to the adoption
of the Township Zoning Ordinance in 1970, the Plaintiffs were
engaged i n the cabi net-nmaki ng business. On the basis of the
record we have before us, it is clear that the Plaintiffs could
continue in this enterprise, should they so desire. Furthernore,
the order i1ssued by Judge Stengel, upon which nmuch of the taking
claimis based, expressly states that the Plaintiffs are not
enj oi ned from nmaki ng use of the property in ways permtted in an
R-2 zoning district, or for which zoning approval has been
approved. See King Dep. Exhibit 17. The Plaintiffs have not
been deprived of all, or even substantially all, of the
property's viable econom c uses. Accordingly, they do not have a
vi abl e taking claimpursuant to the Fifth and Fourteenth
Amendnents, and the Defendants are entitled to summary judgnent
on this claimas a matter of |aw.

4, Plaintiffs' § 1985(3) Conspiracy C ains

The Plaintiffs 8 1985(3) clains echo the taking, equal
protection, due process, punitive damages, and injunctive relief

causes of action, casting themin the light of a conspiracy. See
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Conpl aint Y 54-60. The Plaintiffs' Brief in Qpposition seens to
m sinterpret the standard under which a summary judgnent notion
is reviewed. Many of the assertions made in the Plaintiffs'
Brief in Opposition regarding their 8§ 1985(3) cause of action
m ght be appropriate in opposing a notion to dismss, but they do
not adequately respond to a notion for sunmary judgnent. ’

Section 1985(3) states:

If two or nore persons in any State or
Territory conspire . . . for the purpose of
depriving, either directly or indirectly, any
person or class of persons of the equal
protection of the |aws, or of equal
privileges and inmunities under the | aws; or
for the purpose of preventing or hindering
the constituted authorities of any State or
Territory fromgiving or securing to al
persons within such State or Territory the
equal protection of the laws; . . . the party
so injured or deprived may have an action for
the recovery of damages, occasioned by such
injury or deprivation, against any one or
nore of the conspirators.

42 U.S.C. § 1985(3).

! For exanple, on page 24 of their Brief in Qpposition,

the Plaintiffs state, "Paragraph 24 [of the Conpl aint] nekes
clear that the Kings were abused and di scri m nated agai nst
because of their [sic] ethnic, cultural, religious and other

unl awful reasons.” However, Paragraph 24 of the Conplaint nmerely
states, "Sonme of the neighbors [who, other than Ms. Lantz, are
not naned Defendants] have conbi ned together with the Township
Def endants to forma conspiracy, the purpose of which is to
harass the Kings, to deny the Kings their constitutional rights,
and to shut the Kings down. Not acting in furtherance of any

| egi ti mat e governnental purpose, they deliberately abused their
of ficial power to discrimnate against themfor ethnic, cultural,
religious and other unlawful reasons.” An unsupported all egation
cannot be supported by reference to anot her unsupported
allegation. This tactic, much |ike Macbeth's well known
description of life, is "but a wal king shadow, . . . full of
sound and fury, signifying nothing." WIIiam Shakespeare,
Macbeth act 5, sc. 5.
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To show a cause of action under this statute, the
Plaintiffs nmust show. (1) a conspiracy, (2) to deny them
personal |y, or as nenbers of a protected class, of equal
protection of the laws or of equal privileges and imunities
under the law, (3) sone act in furtherance of this conspiracy,
and (4) some personal injury resulting fromthe conspiracy. See

|sajewicz v. Bucks County Dept. O Communications, 851 F. Supp.

161 (E.D. Pa. 1994). Having conpared the Plaintiffs' Brief in
Qpposition with the Conplaint, it is unclear whether the
Plaintiffs are alleging a conspiracy against them personally or
agai nst them as nenbers of a protected class. Because of this
anbiguity, we will address both possible argunents.

a. Conspiracy Against the Plaintiffs Personally

The first essential elenment of the Plaintiffs' claim
that they, personally, were the targets of a discrimnatory
conspiracy, is proof of conspiracy itself. The Plaintiffs have,
at various tines alleged conspiracies involving: (1) several of
the Townshi p Defendants; (2) multiple Townshi p Defendants and
Def endant Lantz; (3) multiple Townshi p Defendants and "unnaned
nei ghbors"; and (4) multiple Townshi p Defendants, Defendant
Lantz, and various "unnaned nei ghbors."

Wi chever incarnation of the alleged conspiracy we nay
consider, we inevitably conme to the sane conclusion. The
Plaintiffs have been unable to identify any evidence show ng the
exi stence of a conspiracy. The closest the record cones is to

show that various Townshi p Defendants worked together in their
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official capacities and that Defendant Lantz testified at a
hearing in which the Township was trying to secure the
Plaintiffs' conpliance with zoning regul ations. Such conduct
does not anount to a conspiracy in any sense contenpl ated by
§ 1985(3).

b. Conspiracy Against the Plaintiffs as Menbers
of a Protected C ass

The Plaintiffs continue to assert that they were
subjected to conspiratorial mstreatnent because they are nenbers
of the Amish faith. The Suprene Court has held that § 1985(3)
requires the presence of a conspiracy notivated by sonme racial,
or perhaps otherw se cl ass-based aninmus to deprive a person or
group of persons of a constitutionally guaranteed protection.

Giffin v. Breckenridge, 403 U.S. 88, 102 (1971). The Third

Circuit Court of Appeals has expanded the scope of § 1985(3) to

prohi bit discrimnation against the disabled, see Lake v. Arnold,

112 F.3d 682, 688 (3rd Cir. 1997), and at |east one court within
this District has said that 8§ 1985(3) would apply in the context

of gender-based discrimnation. See Palace v. Deaver, 838 F.

Supp. 1016, 1020 (E.D. Pa. 1993).

Al t hough no court within this Crcuit has applied
81985(3) in the context of anti-Am sh religious discrimnation,
we believe that such protection would |ikely be appropriate in
sone cases. However, we need not reach this conclusion in the
case before us, as the Plaintiffs have not identified any

evi dence which even hints that the actions of the Township
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Def endants were notivated by anti-Am sh aninmus. The Plaintiffs

t hensel ves have acknow edged that they are unaware of any

evi dence that the Townshi p Def endants have di scrim nated agai nst
any ot her Am sh-owned business. Plaintiffs' Answers to Township
Def endants' Interrogatory No. 14.

We will grant the Township Defendants' notion to
dismss the Plaintiffs' 1985(3) clains because the Plaintiffs
have been unable to identify any portion of the record which
m ght indicate the existence of a conspiracy agai nst themor any
discrimnatory intent on the part of the Townshi p Def endants
agai nst the Am sh faith.

5. Plaintiffs' C ai munder the Pennsylvania Doctrine
of Natural Expansion of a Nonconform ng Use

In their Conplaint, the Plaintiffs state
Townshi p Defendants, by inposing

sanctions upon the Kings have infringed and

deprived them of the follow ng federal and

state constitutional rights: . . . the

doctrine of natural expansion of non-

conform ng uses as enunci ated by Pennsyl vani a

deci si onal | aw.
Conplaint § 42. The Plaintiffs fail to expand upon this claimin
their Brief in Opposition, nor do the Defendants respond
specifically to this claim other than to request sunmary
judgnment on all clains asserted by the Plaintiffs. Neverthel ess,
because this claimappears in the Conplaint and has not been
wi thdrawn, we will address it now.

The Suprene Court of Pennsylvania has described the

doctrine of natural expansion of a nonconform ng use:
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[Qnce it has been determ ned that a
nonconform ng use is in existence, an overly
techni cal assessnent of that use cannot be
utilized to stunt its natural devel opnent and
growmh. As M. Justice Musmanno aptly
stated, "an ordi nance which would allow the
housi ng of a baby el ephant cannot evict the
animal when it has grown up, since it is
general ly known that a baby el ephant
eventual |y beconmes a big el ephant.™

Township of Chartiers v. WlliamH. Martin, Inc., 542 A 2d 985,

988-989 (Pa. 1988) (internal citation omtted).
Under this rule, a nonconform ng use cannot be linted
to the precise magnitude which existed on the date the applicable

zoni ng ordi nance was passed. Chesw ck Borough v. Becham, 42 A 2d

60, 62 (Pa. 1945). However, it would be pernm ssible for a
muni ci pal authority to restrict the use of property operating
under the protection of the preexisting nonconform ng use
doctrine to that particular nonconform ng use. Chartiers, 524
A 2d at 989. In other words, if a property owner were operating
a landfill on property that was subsequently zoned residential, a
muni ci pality may not generally interfere with the owner's right
to continue using the property as a landfill or to expand that
use upon the property owned at the tine the zoni ng ordi nance was
passed. Nevertheless, the nunicipality may refuse to allow the
| andowner to build a racetrack on the land, as this would involve
nore than a nmere expansion of the |andfill business.

Fromthe record it appears that the Plaintiffs were
operating a cabi net-maki ng business at the tinme the Township

adopted its first zoning ordinance. Under that ordinance, the
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Plaintiffs' property was zoned R-2 residential. At sone point
thereafter, the Plaintiffs becane involved in manufacturing and
selling furniture and storage sheds.

The record shows that the Plaintiffs have filed two
requests for special exceptions to the zoning ordinance. |In 1975
or 1976, the Plaintiffs requested a special exception allow ng
themto build an addition to the mll building. Their request
was deni ed, although sone construction had been started before
the petition was filed. The denial was affirnmed by the Court of
Common Pl eas, and was the subject of various enforcenent actions.
In the Fall of 1995, the Plaintiffs requested another speci al
exception. However, the Plaintiffs did not attend a schedul ed
hearing and took no steps to pursue the petition.

W find that the Plaintiffs' expansion of the business
to include the manufacture and sale of furniture and storage
sheds does not fall under the protection of the Pennsyl vania
doctrine of natural expansion of a nonconform ng use. The sale
of dining roomsets, upholstered furniture, etc. is very
different fromthe business of cabinet making. The manufacture
of storage sheds is simlarly distinguishable.

We also find that the Plaintiffs' requests for special
exceptions to zoning | aws were nmade in connection with the
furniture and storage shed busi nesses, and do not qualify as
preexi sting uses. Therefore, the decision of the zoning board to
deny the request made in the m d-1970s did not violate the

doctrine of natural expansion of a nonconform ng use.
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Furthernore, there was no decision reached by the Zoni ng Heari ng
Board in 1995. The Plaintiffs withdrew that petition by their
own actions. Therefore, no m sconduct can be inputed to the
Zoni ng Hearing Board in connection with the Plaintiffs' 1995
speci al exception request.

The several petitions for contenpt proceedings filed by
the Township against the Plaintiffs were all filed in connection
with violations of orders issued by state courts, and were
occasioned by the Plaintiffs' ow failure to conply with these
orders. Under these circunstances, we find that the Plaintiffs'
cause of action based upon the Pennsyl vani a doctrine of natural
expansi on of a nonconform ng use nust be dism ssed.

6. Plaintiffs' Request for Injunctive Relief

The Plaintiffs' request for injunctive relief is
apparently based upon the permanent injunction granted by Judge
Stengel and the enforcenent notice of June 6, 1995. The Township
Def endants respond that both the injunction and the enforcenent
notice are legally proper, and that the Plaintiffs' current
conplaints are barred by the doctrines of collateral estoppel and
res judicata. The Townshi p Defendants al so point out that the
Plaintiffs are currently appealing the injunction to the
Commonweal th Court, and argue that we should refrain from
intervening in that matter

There are four elenents which nust generally be
satisfied in order to nmerit injunctive relief in a case involving

the use of property: (1) the party noving for injunctive relief
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Wi ll suffer irreparable harmif the injunctive relief is not
granted, (2) the noving party is ultimately likely to prevail on
the nerits of the case, (3) the harmlikely to be inflicted upon
the noving party if the relief is not granted outwei ghs any harm
that is likely to be inflicted upon the non-noving party if the
injunctive relief is awarded, and (4) the grant of injunctive
relief wll not negatively inpact the public interest. See e.q.,

Joseph v. Henry, 958 F. Supp. 238, 243 (D.C. V.I. 1997). The

Plaintiffs have all eged that they have suffered irreparable harm
that they have no adequate renmedy at |aw, and that they have
suffered nonetary damages. Conplaint Y 46-48, 58. However, the
evi dence does not support these allegations.

The Plaintiffs have failed to show that they wl|
suffer irreparable harmif injunctive relief is not granted in
this case. First of all, it is not clear that the Plaintiffs
st opped conducting business after the injunction was issued. See
King Dep. at 12-14. |In addition, we note that M. King has
testified that he is retired. [d. at 8-9. Although these seem
to be contradictory conditions, we find that either would support
a finding in the Defendants' favor. Either M. King is retired,
and therefore the injunction prohibiting himfrom conducting
certain business on his property is of no inport, or he is not
retired, and the injunction has not prevented himfrom conti nuing
to operate his business in sone capacity.

The Plaintiffs are also unlikely to achi eve success

based upon the nerit of their clains. Indeed, this Opinion is
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acconpani ed by an Order awardi ng summary judgnent to the
Def endants in this case. Therefore, the Plaintiffs have not net
the second requirenent for injunctive relief.

The Plaintiffs have also failed to show that the harm
likely to be inflicted upon themif the relief is not granted
out wei ghs any harmthat likely to be inflicted upon the
Defendants if the injunctive relief were awarded. Just the
opposite seens likely in this case. By granting the Plaintiffs
injunctive relief, we would be giving them perm ssion to engage
in business fromwhich M. King has retired, and which seens to
be continuing to sone extent regardless of the order issued by
Judge Stengel. Any benefit which the Plaintiffs would derive
fromsuch a decision is far outwei ghed by the harm which woul d be
inflicted upon the Township. If we were to grant the Plaintiffs’
request, the Township would be hindered in enforcing its own
muni ci pal ordinances. W will not contradict decisions issued by
| ocal state court judges and usurp the function of the Zoning
Hearing Board by granting the Plaintiffs the relief they request.

Finally, the Plaintiffs have presented no evidence that
the grant of injunctive relief will not negatively inpact the
public interest. Indeed, just the opposite is likely. If we
were to contradict |local state court judges and interfere with
the Township's ability to draft and enforce its own zoning
regul ati ons, we would be doing a great disservice to the citizens

of Lancaster County.
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The Plaintiffs have failed to establish any of the
el ements necessary to justify the granting of injunctive relief.
Accordingly, we will grant summary judgnment in favor of the
Def endants with respect to this claim

7. Plaintiffs' Punitive Danages C aim

The Plaintiffs argue that they are entitled to punitive
damages because the acts of the Townshi p Defendants were
intentional, malicious, outrageous, in bad faith, and conducted
with evil notive. Conplaint 1 49, 57. The Townshi p Defendants
counter that the Township, as well as all individual Defendants
in their official capacities, are immune from punitive danages.
The Townshi p Def endants al so argue that there is no evidence
whi ch coul d concei vably support an award of punitive damages
against themin their individual capacities.

The Plaintiffs acknowl edge that punitive danmages are
unavai | abl e agai nst Township with regard to the § 1983 cl ai ns.

See City of Newport v. Fact Concerts, Inc., 453 U S. 247, 263-264

(1981). However, the Plaintiffs argue, such damages woul d be
avai |l abl e against the Township with regard to the § 1981 cl aim
Because we have dism ssed this claimagainst all of the

Def endants, we need not consider this contention. The Plaintiffs
al so admt that punitive damages are will not be avail able

agai nst the individual Township Defendants in their official

capacities, see Agresta v. Goode, 797 F. Supp. 399 (E.D. Pa.

1992), but argue that such damages wil|l be avail abl e agai nst the
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i ndi vi dual Townshi p Defendants in their individual capacities.
We concur that such damages are not barred as a nmatter of |aw.
As a general rule, punitive danmages are recoverable in
civil rights cases when an individual defendant has acted with
mal i ce or with know edge that he or she was violating a person's

constitutional rights. See Fact Concerts, 453 U S. at 266-267.

The Third Grcuit has held that "a jury may be permtted to
assess punitive damages in an action under 8 1983 when the

def endant' s conduct is shown to be notivated by evil notive or
intent, or when it involves reckless or callous indifference to

the federally protected rights of others.” Savarese v. Agriss,

883 F.2d 1194, 1204 (3rd Gir. 1989), citing Smith v. \ade, 461

U S 30, 56 (1983).

The Plaintiffs argue that the Defendants policy of
strict surveillance of the Plaintiffs' property was done with an
evil notive and a reckless indifference to the Plaintiffs’
constitutional rights. There are only two types of evidence in
the record to which we believe the Plaintiffs mght be referring.

The first evidence of such "surveillance" conmes from a
letter witten by WlliamL. Goeber, an Environnental Protection
Speci al i st apparently enpl oyed by the Environnental Protection

Agency.® Plaintiffs' Exhibit L. This letter states, "a strict

8 Neither M. Groeber, nor M. Gove (to whomthe letter
was addressed) have been named as defendants in this case. The
only connection between the letter and the Defendants is a
notation indicating that the East Lanpeter Townshi p Supervisors
received a copy of the letter detailing the Plaintiffs'
conpliance with environnental regul ations.
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survei |l ance programto docunent a snoke probl em was conduct ed.
Weekly observations did not yield any problens or violations."
Thi s environnental nonitoring, conducted by an environnent al

prof essi onal from an i ndependent governnental agency, does not
inplicate any of the Plaintiffs' constitutional rights.

By no stretch of the imagination can it be called malicious,
callous, or reckless. It did not invade the Plaintiffs' privacy
in any inpermssible way or have any notive other than to assure
conpliance with environnmental regul ations.

The second type of evidence upon which the Plaintiffs
may base their claimof "strict surveillance" conmes in the form
of phot ographs which were taken of the Plaintiffs' property in
connection with the zoning violation hearings. Defendant Lantz
t ook approxi mately 28 phot ographs docunenting zoning viol ations
on the Plaintiffs' property over the span of 14 nonths.

Def endant Lat schar took approximately 42 photographs docunenti ng
simlar conditions over the span of alnost 21 nonths. None of

t hese phot ographs depict the Plaintiffs or any other people. Nor
do they include scenes of the interior of the Plaintiffs' hone.
Al'l of the photographs were taken from public roadways and focus
on the condition of the Plaintiffs' business property. There is
no evidence in these photographs or otherw se that any of the

Def endants were trying to invade the Plaintiffs' privacy or
subject themto constant surveill ance.

There are sinply no facts of record which could

concei vably support a claimfor punitive damges agai nst any of
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t he individual Defendants in their individual capacities.
Accordingly, we find that the Townshi p Defendants are entitled to
summary judgnent on the Plaintiffs' clainms for punitive damages.

8. Affirmati ve Defenses of the Individual Township
Def endants in their Individual Capacities

The Plaintiffs have sued the individual Township
Def endants in both their official and individual capacities.
Because the suit against these Defendants in their official
capacities is essentially a suit against the Township, see

Kent ucky v. Graham 473, U S. 159, 169 n.14 (1985); Wllians v.

Lower Merion Township, No. 94-CV-6863, 1995 W. 461246 at *3 (E.D.

Pa. Aug. 2, 1995), we will consider the official capacity
affirmati ve defenses in the next section of this Opinion, which
deals with the Township's affirmati ve defenses. This section of
the Qpinion will focus solely on the affirnmative defenses
avai l able to the individual Township Defendants in their
i ndi vi dual capacities.

The Defendants argue that rmnunicipal councils acting in
a legislative capacity are absolutely imune from suit under

8§ 1983. Aitchison v. Raffiani, 708 F.2d 96, 99 (3rd Cr. 1983).

The Plaintiffs respond that the actions conplained of in this
suit were not taken in a legislative capacity, and that
adm ni strative actions taken by a municipal official are not

subject to absolute imunity. Carver v. Foerster, 102 F.3d 96,

100-101 (3rd Cir. 1996). W wll not decide whether the rel evant

actions are nost accurately characterized as |egislative or

75



adm ni strative--given the broad range of conduct conpl ai ned of,
they are probably a m x of both. W need not engage in the
conpl ex sorting process required under the absolute i mmunity
affirmati ve defense, because we find that the individual Township
Def endants are entitled to qualified imunity for their actions.
The Suprene Court has held that government officials
perform ng discretionary functions are shielded from exposure to
damages unl ess their conduct violated a clearly established
statutory or constitutional right of which a reasonabl e person

woul d have known. Harl ow v. Fitzgerald, 457 U S. 800, 817-818

(1982). Although the Plaintiffs have repeatedly alleged that the
i ndi vi dual Townshi p Defendants did just that, there is no
evidence in the record which supports these allegations.

Def endants Shertzer, Eberly, Sollenberger, Bare, and
Landis were all nenbers of the Board of Supervisors at the tine
the Plaintiffs filed the Conplaint. However, nowhere in the
Conplaint do the Plaintiffs articul ate how these individuals
violated the Plaintiffs' rights in a manner which woul d nake
t hese defendants individually liable. Nor did M. King identify
any such violations in his deposition.

Def endant Hutchi son is the Townshi p Manager of East
Lanpeter Township. Again, Plaintiffs have failed to identify any
facts of record which establish that Defendant Hutchison viol ated
the Plaintiffs' statutory or constitutional rights.

Def endant s Hendershott, Latschar, and Schmtz are

menbers of the East Lanpeter Zoning Hearing Board. W note that
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the Plaintiffs have not appeared before the Board since 1975. 1In
addition, the Plaintiffs have failed to identify any facts of
record which would indicate that these Defendants may be subject
to liability in their individual capacities. The Plaintiffs
argue that Defendant Latschar should not receive qualified

i mmuni ty because he all egedly conducted an unl awful search of the
Plaintiffs' property, solicited the testinony of Defendant Lantz
against the Plaintiffs, coordinated the surveillance of the
Plaintiffs' property, failed to consult zoning regul ations before
citing the Plaintiffs in 1995, and failed to consult a township
solicitor before citing the Plaintiffs. W find that there is no
evi dence on the record that Defendant Latschar ever conducted an
unl awful search of the Plaintiffs' property. |In addition, the
record clearly shows that Defendant Lantz volunteered to testify
against the Plaintiffs and took pictures on her own initiative.
The record al so shows that Defendant Latschar "|ooked at the

[ zoni ng] ordi nance every day" when he was the zoning officer
Deposition of Russell E. Latschar taken May 14, 1998 ("Latschar
Dep.") at 46-47, although he didn't renmenber exactly when he

| ooked at it before citing the Plaintiffs. [|d. at 47. M.
Latschar also testified that he did consult the ordinance
regarding the type of sign the Plaintiffs were allowed to post on
their property. 1d. at 57. Finally, we note that there was no
requi renment that Defendant Latschar consult a township solicitor

before issuing a citation.
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Def endant Young is the current Zoning Oficer and
former Secretary of the Zoning Hearing Board. Once again, the
Plaintiffs have failed to identify any facts in the record which
woul d support their allegation that Defendant Young viol ated
their statutory or constitutional rights.

For the reasons stated above, we find that the
i ndi vi dual Townshi p Defendants are entitled to qualified immunity
in their individual capacities, as the Plaintiffs have failed to
i ntroduce any evidence that these Defendants knew or shoul d have
known that they were violating the Plaintiffs' rights.
Accordingly, even if we had not granted the Townshi p Def endants’
summary judgnent notion on its nerits, we would dismss the
i ndi vi dual capacity clains against the Townshi p Defendants
because they are entitled to qualified immunity.

9. Affirmative Defenses of the Township, Zoning

Heari ng Board, and Individual Townshi p Def endants
intheir Oficial Capacities

The Townshi p Defendants all ege that the clains against
t he Townshi p, Zoni ng Hearing Board, and individual Defendants in
their official capacities should be dism ssed because there is no
evi dence of a customor policy which resulted in a violation of
the Plaintiffs' civil rights. The Plaintiffs respond that "the
Def endants had a policy of harassnment and intimdation of the
plaintiffs in violation of their constitutional rights."
Plaintiffs' Brief in Qpposition at 51. As evidence of this
policy, the Plaintiffs cite the alleged "policy of strict

surveill ance." | d.
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A civil rights conplaint against a nunicipality or its
agency nust allege: (1) the existence of a customor policy of a
muni ci pality which is of such long standing to have the force of
law, and (2) that one of the nunicipality's enployees viol ated
the plaintiff's civil rights while acting pursuant to that policy

or custom See Mbonell v. Departnment of Social Services, 436 U S.

658 (1978). Liability of a municipal defendant cannot be
established sinply upon a respondeat superior theory for clains

filed pursuant to 88 1981 and 1983. See |d.; Jett v. Dallas

| ndependent Sch. Dist., 491 U S. 701 (1989). 1In a case such as

this one, each Defendant nust be shown to have been personally
involved in the events or occurrences giving rise to the claim

See Hanpton v. Hol nesburg Prison Oficials, 546 F.2d 1077 (3rd

Cr. 1976).

The only alleged illegal policy which the Plaintiffs
identify in the pleadings is the alleged "policy of
surveillance.” W have already found that the circunstances
under which pictures of the Plaintiffs' property were taken were
not illegal. 1In addition, the Plaintiffs have failed to supply
any evidence fromwhich an inperm ssible notive may be inferred.
On the contrary, the evidence clearly establishes that all such
pi ctures were taken in connection with the zoning violations
present on the property, and were taken in a manner calculated to
mnimze any intrusion into the Plaintiffs' privacy.

The Plaintiffs have failed to produce any evidence

which may be interpreted to show that the Defendant Township had
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a policy under which the Plaintiffs' civil rights were viol ated.
In addition, the Plaintiffs have failed to show that any of the

i ndi vi dual Defendants did anything in their official capacities
whi ch m ght be viewed as a constitutional violation. Therefore,
even if we had not granted the Townshi p Def endants' summary
judgnent notion on its nerits, we would dismss the clains

agai nst the Townshi p, Zoning Hearing Board, and individual
Defendants in their official capacities, because the Plaintiffs
have failed to produce any evidence of an unconstitutional policy

or customin the Townshi p.

F. Remai ning I ssues Raised in the Plaintiffs' Mtion

The Plaintiffs advance seventeen argunents which they
believe entitle themto sunmary judgnent on sonme or all of the
clains asserted in the Conplaint. W wll briefly address each
of these argunents.

First, the Plaintiffs argue that the decree issued by
Judge Stengel was unconstitutional because it refused to address
the Plaintiffs' constitutional clains. W have found that the
Plaintiffs' constitutional rights were not violated by Judge
Stengel's order. See discussion supra Part I11.E. 3.c.
Therefore, we nust reject this argunent.

The Plaintiffs next argue that the enforcenent notice
of June 6, 1995 is unconstitutional because it violated the

Plaintiffs' corporate charter and denied the Plaintiffs the right
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to engage in a constitutionally protected nonconform ng use. W
have al ready found that the nonconform ng use argunment nust fail
See discussion supra Part 111.E. 5.

The Plaintiffs' third argunent alleges that the
enforcenent notice of August 30, 1990 is unconstitutionally
vague. W have carefully reviewed this notice, Plaintiffs
Exhibit F, and we find that the violations and appellate
procedure were sufficiently described by the notice. The only
case cited by the Plaintiffs is tangentially related at best, as
it deals with unconstitutionally vague crimnal loitering
statutes. We find that the zoning ordi nance provision stating
"no outside storage wll be permtted which would detract from
t he nei ghborhood” is rationally related to a |legitimte nunici pal
interest. In addition, the Plaintiffs cannot conpl ain about the
application of this statute to a business operation which is
itself in violation of applicable zoning regulations and court
orders. Accordingly, we will deny this portion of the
Plaintiffs' notion.

The Plaintiffs' fourth argunent alleges that the
Def endants never established that the Plaintiffs substituted any
i nper m ssi bl e nonconformng use in violation of Art. V 8§ 502(3)
of the Townshi p Zoni ng Ordi nance. W have previously found that
the Plaintiffs are not entitled to protection of the Pennsylvania
doctrine of natural expansion of a nonconform ng use. See
di scussion supra Part III.E 5. In addition, we find that the

Townshi p's decision to enforce its zoni ng ordi nance agai nst the
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Plaintiffs was neither arbitrary nor irrational. See DeBlasio v.

Zoning Bd. of Adjustnent, 53 F.3d 592 (3rd Gr.), cert. denied,

516 U.S. 937 (1995).

The Plaintiffs' fifth argunent for sunmary judgnent
all eges that 8§ 1813 of the Zoning Ordinance is unconstitutionally
restrictive because it "emascul ates a perm ssi bl e nonconform ng
use." Plaintiffs' Mtion 5. On the contrary, this regulation
is nmerely intended to engender safe and orderly conditions in
resal e establishnents. W have previously found that the
Plaintiffs were not engaging in a perm ssible nonconform ng use.
See discussion supra Part IIl.E 5. Therefore, this argunent is
noot .

The Plaintiffs' sixth argunent for sunmary judgnent
all eges that 8§ 1813 of the Zoning Ordi nance i s unconstitutional
because it mandates a finding of a violation w thout a hearing.
There are two problens with this argunent. First, 8§ 1813
mandat es no such thing. This section relates to the sal e of
goods, nerchandi se, and products related to industrial uses, and
makes no reference to enforcenent or the manner in which a
viol ation nust be established. Second, § 2008, which does relate
to enforcenent renedi es, provides adequate procedural protections
to those charged with failure to conply with zoni ng regul ati ons.
For these two reasons, the Plaintiffs' sixth argunent in favor of
summary judgnment nust fail.

The Plaintiffs' seventh argunent alleges that the

i ssuance of the 1995 citation was an unconstituti onal
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encroachnment upon the Plaintiffs' property rights. W have
considered and rejected this argunent previously. See discussion
supra Parts IlIl1.E.3.a and Ill1.E.3.c. The Plaintiffs al so argue

t hat Def endant Latschar exercised his authority in an arbitrary
and abusive manner. However, there is no evidence on the record
whi ch even renotely supports this assertion. Therefore, the
Plaintiffs' seventh argunent for summary judgnent nust be

rej ected.

The Plaintiffs' eighth argunent for summary judgnent
alleges that the citation issued on the basis of an oversized
sign was unconstitutional, because 8§ 1604(1)(a) of the Zoning
Ordinance is inpermssibly vague and inprecise. The Plaintiffs
have not attached the portions of the Zoning O dinance to which
§ 1604 refers, and therefore, we cannot ascertain whether the
regulation is valid or not. However, nothing on the face of
8§ 1604 itself is sufficiently vague to justify the Plaintiffs'
ar gunent .

The Plaintiffs' ninth argunent all eges that Defendant
Lat schar and his wife conspired to deprive the Plaintiffs of
their constitutional rights to due process and equal protection.
We have previously discussed the nerits of the Plaintiffs'
conspiracy clainms. See discussion supra Part IIl1.E. 4. In
addition, we note that Ms. Latschar has not been naned as a
defendant in this suit. Therefore, this argunent nust be

di sm ssed.
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The Plaintiffs' tenth argunent states that the
Def endants engaged in illegal picture taking of the Plaintiffs’

property. W have previously considered and rejected this claim

as it applies to Defendants Lantz and Latschar. See di scussion
supra Parts Il11.D.1 and IIl1.E. 7, respectively. There is no

evi dence that any of the other Defendants were involved in taking
pictures of the Plaintiffs' property.

The Plaintiffs' eleventh argunent alleges that the
Def endants unlawful ly confiscated the Plaintiffs' persona
property in 1992. W have addressed this argunent in Parts
I11.B.1 and Il11.E. 3.c of this Opinion, and we reaffirm our
rejection of this position.

The twel fth argunent advanced by the Plaintiffs in
favor of summary judgnent states that the Defendants have engaged
in a pattern of harassnent and intimdation agai nst the
Plaintiffs for many years. W find that this perceived
"harassnment” was at all tinmes occasioned by the Plaintiffs' own
failure to conply with Townshi p zoni ng regul ati ons and orders
i ssued by the state courts. There is no evidence that the
Def endants were ever notivated by any discrimnatory ani nus
against the Plaintiffs. See discussion supra Parts Ill.E. 2 and
I11.E 3.b. Therefore, the Plaintiffs are not entitled to summary
j udgnent on the basis of this argunent.

The Plaintiffs' thirteenth argunent alleges that the
1992 seizure violated the Fourteenth Amendnent prohibition

agai nst unreasonabl e searches and sei zures. W have al ready
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considered and rejected this argunent. See discussion supra Part
I11.E. 3.c.

The fourteenth argunent advanced by the Plaintiffs is
that a videotape recording of activities upon the Plaintiffs'
property, prepared by Detective Ronald Savage, constitutes an
unr easonabl e search and seizure. W cannot reach the nerits of
this claimfor two reasons. First, the Plaintiffs have failed to
submt the videotape, or provide any neani ngful description of
its contents or the circunstances and purpose for which it was
created. Second, the Plaintiffs have failed to nane Detective
Savage as a defendant in this suit. W are reluctant to award
sumrary judgnent agai nst an individual who has not been sued.

The fifteenth argunment advanced by the Plaintiffs
concerns the conduct of Ivan MIller. W have denied the
Plaintiffs' notion to add M. MIler as a defendant. The
expl anation provided in that portion of this Opinion, see
di scussion supra Part 111.B, pronpts us to reject this argunent
as well.

The Plaintiffs' sixteenth argunent for summary judgnent
al | eges that Defendant Latschar and Janes Nolt conducted an
unl awful search of the Plaintiffs' property in 1991. W have
denied the Plaintiffs' notion to add M. Nolt as a defendant in

this case. The explanation provided in that portion of this

Opi ni on, see discussion supra Part I11.B, pronpts us to reject
this argunent as it applies to M. Nolt. In addition, we find

that the Plaintiffs have i ntroduced no evi dence whi ch woul d
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support a finding that Defendant Latschar conducted an ill egal
search upon their property.

The Plaintiffs' final argunment for sunmary judgnent
al l eges that various court orders denying the Plaintiffs the
right to maintain unlicensed vehicles on the property were
unconstitutional. The Plaintiffs argue that there is no rational
basis for distinguishing between |Iicensed and unlicensed vehicl es
in the Township ordinance. W find that such a rational basis
does exist. W note that other courts have found simlar "junk
car" regulations to be constitutional because they are not wholly

arbitrary. See e.qg., Price v. Gty of Junction, 711 F.2d 582

(5th Cr. 1983). |In addition, the statute does not authorize
warrantl ess entry onto property or seizure of property w thout
notice. Accordingly, we nust reject the Plaintiffs' final

argunment in favor of summary judgnent.

V.  CONCLUSI ON

We have deni ed the Defendants' joint notion to strike,
and have considered the Plaintiffs' notion for summary judgnent
and brief in opposition to the Defendants' notions for summary
judgnent. Al though these notions were untinely, we did not w sh
to prejudice the Plaintiffs because of their counsel's failure to
file these pleadings in a tinmely manner.

We have denied the Plaintiffs' notion for |eave to
anmend the conpl aint by adding two additional defendants. W

based this denial upon our findings that (1) no conceivabl e cause
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of action could exist against the two individuals; (2) the
Plaintiffs could have added the two individuals in the origina

or First Amended Conplaint; and (3) the statute of limtations
woul d bar the clains the Plaintiffs were seeking to bring against
t he two individuals.

We next considered the sunmary judgnent notion of
Def endant Lantz. W found that she was protected by the Noerr-
Penni ngt on doctrine, and that even if she were not, the
Plaintiffs had failed to introduce any evi dence that she
conspired with anyone else to deny the Plaintiffs any statutory
or constitutional right. W also found that the Plaintiffs had
not introduced any evi dence which woul d support an award of
puni tive damages agai nst Defendant Lantz. On the basis of these
findings, we found that this Defendant was entitled to summary
j udgnent on all clains which had been brought against her.

We then addressed the Townshi p Def endants' notion for
summary judgnent and found that it should be granted. W broke
our findings with respect to this notion into nine sections.
First, we found that the Plaintiffs' civil rights clains against
t he Townshi p Def endants, with the exception of Defendant Latschar
and the Township itself, were barred by the applicable statute of
limtations, and that the taking claimwas al so barred by the
statute of limtations. W also pointed out that no statute of
l[imtations bar existed with respect to the Plaintiffs' request

for injunctive relief.

87



Second, we found that the Plaintiffs had not stated a
valid claimunder 42 U S.C. § 1981 because they had not proven
that they were nenbers of a protected racial or ethnic class and
because § 1981 does not protect against religious discrimnation.
We also found that, apart fromthis problem the Plaintiffs had
failed to introduce any substantive evidence that woul d support a
claimthat a 8 1981 violation had occurred.

Third, we found that the Plaintiffs had not stated a
valid claimunder 42 U S.C. § 1983. W explained that the
Plaintiffs had failed to provide any evidence of a violation of
due process under either the property interest or |iberty
interest theories. W also found that the Plaintiffs had failed
to establish any potential equal protection clai mbecause there
was no evidence that the Township was ever notivated by religious
ani nus against the Plaintiffs or against the Am sh generally. W
then found that the Plaintiffs' taking clai mmnust be dism ssed
because the Plaintiffs had failed to introduce any evidence of
damages and because they had not been deprived of al
econom cal ly viabl e use of their |and.

Fourth, we found that the Plaintiffs had failed to
provi de any evi dence which would support their 42 U S. C. 8§81985(3)
claim The record does not even hint that the Defendants were
conspiring together against the Plaintiffs or that the Defendants
col l ectively harbored any anti-Am sh ani nus.

Fifth, we dism ssed the claimbrought by the Plaintiffs

under the Pennsyl vania doctrine of natural expansion of a
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nonconform ng use. |In doing so, we found that the Plaintiffs'
whol esal e furniture and custom storage shed busi nesses were
out si de the scope of protection provided by the state |l aw, as the
ori gi nal nonconform ng use involved a cabi net maki ng busi ness.

We also found that, with the exception of a request which was
awful |y denied in the md 1970s, the Plaintiffs had failed to
pursue the option of obtaining a special exception fromthe
Zoni ng Hearing Board.

Sixth, we denied the Plaintiffs' request for injunctive
relief. W found that the Plaintiffs had failed to show (1)
that they would suffer irreparable harmif the injunctive relief
were not granted; (2) that they would ultimately be likely to
prevai|l based upon the nerits; (3) that the harmto the
Def endants whi ch woul d be caused by granting the relief would be
out wei ghed by the harmthe Plaintiffs would suffer injunctive
relief were not granted; and (4) that the grant of injunctive
relief would not negatively inpact the public interest.

Seventh, we found that there was no evidence in the
record which would entitle the Plaintiffs to punitive damages.
Specifically, we found that there was no reason to believe that
t he Defendants were notivated by any evil notive or intent, and
that there was no evidence that the Defendants acted recklessly
or with callous indifference to the Plaintiffs' federally
protected rights.

Ei ghth, we found that the individual Township

Def endants were entitled to qualified imunity in their
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i ndi vi dual capacities because the Plaintiffs failed to show that
any of the individual Defendants did anything in their individual
capacities which mght be viewed as a constitutional violation.
We also found that the Plaintiffs failed to introduce any

evi dence that these Defendants knew or should have known that
they were violating the Plaintiffs' rights.

Ninth, we found that the clains agai nst the Townshi p,
Zoni ng Hearing Board, and individual Defendants in their official
capacities should be dism ssed because there was no evi dence that
any of the individual Defendants did anything in their official
capacities which mght be viewed as a constitutional violation.
We al so found that the Plaintiffs had not produced any evi dence
of a Township customor policy which resulted in a violation of
their civil rights. On the basis of the above findings, we found
that the Townshi p Defendants were entitled to summary judgnent on
all of the Plaintiffs' clains.

After granting the Townshi p Defendants' notion for
summary judgnent, we turned to the Plaintiffs' notion for summary
judgnent. We considered each of the seventeen argunents advanced
by the Plaintiffs, and found, individually, that none of these
argunments would entitle the Plaintiffs to the entry of summary
judgnent in their favor.

The evi dence presented clearly denonstrates that the
Plaintiffs have repeatedly and consciously violated zoning
regul ati ons and have ignored orders issued by the Court of Common

Pl eas and an agreenent signed by M. King hinself. W caution
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the Plaintiffs that not all judges show as nuch patience as the
Court of Conmmon Pl eas has when their orders are ignored or
blatantly violated. W sincerely hope that the parties wll work
together to resolve the concerns of the Plaintiffs and the
Township in a manner that wll be satisfactory to all. An

appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JONATHAN G KING and SARAH Gvil Action
S. KI NG :

Plaintiffs

V.
THE TOMNSH P OF EAST : No. 97-CV-5034

LAMPETER, JOHN W SHERTZER
individually and in his

of ficial capacity, GLENN L.
EBERLY, individually and in
his official capacity, WL
SOLLENBERGER, i ndividually

and in his official capacity,
J. JACOB BARE, individually
and in his official capacity, :
M KE LANDI S, individually and :
in his official capacity, :
RALPH M HUTCHI SON,
individually and in his

of ficial capacity, ZON NG :
HEARI NG BOARD, RALPH A. :
HENDERSHOTT, i ndividually and :
in his official capacity, ;
RUSSELL E. LATSCHAR,
individually and in his

of ficial capacity, DALE

SCHM TZ, individually and in :
his official capacity, R LEE:
YOUNG individually and in :
his official capacity, and
TAMMY LANTZ,

Def endant s

ORDER
AND NOW this 13th day of August, 1998, upon
consi deration of the Townshi p Def endants' Motion for Sunmary
Judgnent, filed May 8, 1998; Defendant Lantz's Motion for Summary
Judgnent, filed May 27, 1998; Plaintiffs' Mtion for Summary
Judgnent, filed June 8, 1998; Plaintiffs' Brief in Opposition to



Def endants' Motion for Sunmmary Judgnent and in Support of their
Motion for Summary Judgnent, filed June 11, 1998; Plaintiffs’
Exhibits in Support of their Mtion for Summary Judgnent, filed
June 16, 1998; Defendants' Joint Mtion to Strike, filed June 17,
1998; Plaintiffs' Mtion to Strike Defendants' Joint Mtion to
Strike, filed June 22, 1998; Defendant Lantz's Reply to
Plaintiffs' Mtion for Sunmmary Judgnent and Opposition to

Def endants' Motion for Summary Judgnent, filed June 29, 1998; the
Brief of Township Defendants in Opposition to Plaintiffs' Mtion
for Summary Judgnent, filed June 29, 1998; Plaintiffs' Mtion for
Leave to Anend Conplaint to Join Additional Parties, filed June
30, 1998; the Brief of Township Defendants in Opposition to
Plaintiffs' Mdtion to Strike Defendants' Joint Mdttion to Strike,
filed July 2, 1998; the Response of Township Defendants to
Plaintiffs' Mtion for Leave to Anend Conplaint to Join

Addi tional Parties, filed July 9, 1998; Plaintiffs' Supplenental
Brief in Opposition to Defendants' Mdtion for Summary Judgnent
and in Support of their Mtion for Sunmary Judgnent, filed July
13, 1998; Plaintiffs' Supplenental Brief in Opposition to

Def endants' Response to Plaintiffs' Mtion for Leave to Anend
Conplaint to Join Additional Parties, filed July 20, 1998;
Townshi p Defendants' Mtion to Strike Miultiple Pleadings, filed
July 22, 1998; and the Mtion of Defendant Lantz to Join in the
Response of Townshi p Defendants to Plaintiffs' Mtion for Leave
to Anend Conplaint, filed July 31, 1998, it is hereby ORDERED as

foll ows:



1. The Defendants' Joint Mtion to Strike, filed June
17, 1998, is DEN ED;

2. The Plaintiffs' Mtion for Leave to Amrend
Conplaint to Join Additional Parties, filed June 30, 1998, is
DENI ED;

3. Def endant Lantz's Mdtion for Summary Judgnent,
filed May 27, 1998, is GRANTED;

4, The Townshi p Defendants' Mdtion for Sunmary
Judgnent, filed May 8, 1998, is GRANTED;

5. The Plaintiffs' Mtion for Summary Judgnent, filed
June 8, 1998, is DEN ED;

6. Judgnent is entered in favor of all Defendants and
against Plaintiffs;

7. The parties in this matter are to bear their own

costs, and this case is CLOSED

BY THE COURT:

Franklin S. Van Antwerpen
United States District Judge



