IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDRE CRAWFORD : CIVIL ACTI ON
V.
JAMES MORGAN, ET AL. : NO. 97-3018

MEMORANDUM

Padova, J. August , 1998
Petitioner, Andre Crawford, a prisoner at the State
Correctional Institute at Smthfield, Pennsylvania, filed a pro
se Petition for Wit of Habeas Corpus (“Petition”) pursuant to 28
US. CA 8§ 2254 (West 1994 & Supp. 1998). In accordance with 28
US CA 8 636(b)(1)(B) (West 1993) and Local Rule of G vil
Procedure 72.1, this Court referred the Petition to United States
Magi strate Judge Jacob P. Hart for a Report and Recommendati on
(“Report™). Magistrate Judge Hart recomrended that the Court
dismss the Petition, and Petitioner filed objections. The Court
hel d oral argunent on the objections on August 6, 1998.! For the
foll owi ng reasons, the Court will sustain Petitioner's
obj ections, reverse the judgnment of conviction and remand the
case to the Court of Common Pl eas of Mntgonery County for a new

trial.

L' At the hearing, the Commpnwealth presented the testinony
of : Edmund J. Canpbell, Jr., Esq., the Assistant District
Attorney assigned to Petitioner’s case; Daniel G ammer, Esqg., the
Assi stant Public Defender originally appointed as Petitioner’s
counsel ; and Richard Sinon, Esq., who acted as standby counsel
for Petitioner during his trial before the Honorable WIlliamJ.
Furber, Jr. on July 11, 1994.



BACKGROUND

On January 20, 1993, Petitioner was arrested by detectives
fromthe Cheltenham Townshi p Police Departnment and charged with
aggravated assault and rel ated of fenses for aimng a handgun at
an officer. Eight days later, Petitioner was arrested and
charged with aggravated assault and rel ated of fenses for shooting
one Leslie Mner.2? Subsequent to the Petitioner’s waiving his
formal arraignment in the Court of Common Pl eas of Montgonery
County, Assistant Public Defender, Daniel G anmer, was appointed
to represent Petitioner.

Petitioner’'s trial was originally scheduled for July 12,
1993. It was continued, however, by defense counsel until August
27, 1993. On that date, a hearing was held before the Honorable
Wl liam A Vogel regarding Petitioner’s request for substitution
of counsel. At the hearing, Judge Vogel denied Petitioner’s
request for new counsel and provided Petitioner with the option

of either representing hinself or keeping M. damer as his

2 These cases were ultimately consolidated by the trial

court. Petitioner challenged the validity of the consolidation
in the appeal of his conviction to the Superior Court of

Pennsyl vania. H's argunment was rejected and found to be w thout
merit by both the trial court and the Superior Court. Petitioner
again raised the consolidation issue in the instant Petition.
Magi strate Judge Hart evaluated Petitioner’s argunment in his
Report and concluded that indeed the cases were consolidated
properly. Petitioner did not object to that conclusion in his
ojections filed with this Court. Therefore, the Court need not
address this issue and hereby adopts Magi strate Judge Hart’s
recommendation as it pertains to consolidation.
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attorney. \Wen Petitioner maintained that he would not change
his m nd about his desire to dispense with M. damer’s
representation, Judge Vogel issued an Order which stated,
“Defendant’s request is granted to renove Dan 3 ammer as def ense
counsel. Matters listed for Tuesday, August 31, 1993, [are]
hereby continued to Monday, Cctober 18, at the Defendant’s

request.” (Judge Furber QOpinion of February 2, 1996 (“Furber
p.”) at 13 n.11.)

On April 11, 1994, Petitioner appeared before the Honorable
Paul W Tressler. After discerning that Petitioner had not
signed a witten waiver of his right to counsel, Judge Tressler,
“in an abundance of caution” intended to colloquy Petitioner on
the record. (Continuance Transcript of April 11, 1994 (*Cont.
Tr.”) at 3.) No such colloquy ever took place. Ei ght days
| ater, Petitioner requested a one-week continuance before the
Honorable Marjorie C. Lawence. That continuance was granted.

On July 11, 1994, Petitioner represented hinself in a trial
by jury, with the assistance of standby counsel, Richard Sinon,
Esg. He was convicted of five counts of Aggravated Assault,
Aggravated Assault on a Police Oficer, Possession of a Wapon
wth Intent to Enploy Grimnally, three counts of Recklessly

Endangeri ng Anot her Person, two counts of Violation of the

Uniform Firearms Act, and Sinple Assault.



On Septenber 12, 1994, Petitioner was sentenced. On that
date, Judge Furber appointed private counsel to represent
Petitioner regarding his post trial notions. Those notions were
deni ed by Judge Furber on August 15, 1995. Petitioner appeal ed
t he Judgenent of Sentence to the Superior Court of Pennsylvani a,
Phi | adel phia District. In that appeal, Petitioner raised a
nunber of issues. Only two issues are relevant to the instant
determnation: (1) Wether the trial court erred by denying
Petitioner’s request for the appoi ntnent of new counsel on August
27, 1993 and on July 11, 1994; and (2) whether the trial court
erred in denying Petitioner’s request for a newtrial on the
ground that in the absence of an on-the-record col |l oquy, he was
denied his constitutional right to counsel when he proceeded to
trial pro se.® Judge Furber issued an opinion on February 2,
1996, in which he concluded that the Judgnent of Sentence should
be affirmed. The Superior Court agreed and affirned the judgnent
of the trial court. A Petition for Allowance of Appeal to the
Pennsyl vani a Suprene Court, filed August 21, 1996, was denied on
February 12, 1997.

On April 28, 1997, Petitioner filed the instant Petition in
this Court. On Decenber 9, 1997, Magistrate Judge Hart

recommended that the Petition be dism ssed as ni xed, containing

Al of Petitioner’s Objections to the Report concern these
two issues.



exhausted and unexhausted clainms. Subsequently, Petitioner
requested that he be permtted to withdraw his unexhausted cl ai m
On January 12, 1998, the Court granted Petitioner’s request and
remanded the case to Magistrate Judge Hart for further Report and
Recomendation. It is this Report, in which Magistrate Judge
Hart reconmends the Petition be dism ssed, that is presently

before the Court and to which Petitioner has filed objections.

1. LEGAL STANDARD
"[A] district court shall entertain an application for a
writ of habeas corpus on behalf of a person in custody pursuant
to the judgenent of a State court only on the ground that he is
in custody in violation of the Constitution or laws or treaties
of the United States.”" 28 U S.C. A 8§ 2254(a). Pursuant to 28
US CA 8 2254(d), as anended by the Antiterrorismand Effective
Death Penalty Act of 1996, a petitioner is not entitled to habeas
corpus relief unless the state courts’ adjudication of the claim
“resulted in a decision that was contrary to, or involved an
unr easonabl e application of, clearly established Federal |aw or
“resulted in a decision that was based on an unreasonabl e
determ nation of the facts in light of the evidence presented in
the State court proceeding.” 28 U S.C A 8§ 2254(d)(1) and (2).
Where a habeas petition has been referred to a nmagistrate

judge for a Report and Recommendation, the district court "shal



make a de novo determ nation of those portions of the report or
speci fied proposed findings or recommendati ons to which objection
is made. . . . [The Court] may accept, reject, or nodify, in
whol e or in part, the findings or recommendati ons nade by the

magi strate.” 28 U.S.C.A 8 636(b) (West 1993).

I11. DI SCUSSI ON

When on the eve of trial a defendant seeks to substitute
counsel, or, in the alternative, to represent hinself, a trial
court nust engage in the follow ng two-part inquiry.

First, the court nust decide if the reasons for the
defendant's request for substitute counsel constitute
good cause and are thus sufficiently substantial to
justify a continuance of the trial in order to allow
new counsel to be obtained. |If the district court
determ nes that the defendant is not entitled to a
continuance in order to engage new counsel, the
defendant is then left with a choice between conti nui ng
with his existing counsel or proceeding to trial pro
se, thus bringing into play the court's second stage of
inquiry. Since the decision to proceed pro se involves
a wai ver of the defendant's sixth amendnment right to
counsel, the district court then has the responsibility
of ensuring that any decision by the defendant to
represent hinself is intelligently and conpetently
made.

It is vital that the district court take
particular pains in discharging its responsibility to
conduct these inquiries concerning substitution of
counsel and wai ver of counsel. Perfunctory questioning
is not sufficient. This is true even when the trial
j udge strongly suspects that the defendant’s requests
are di si ngenuous and designed solely to mani pul ate the
judicial process and to delay the trial. Although such
i nproper tactics by an accused cannot be allowed to
succeed, at the sane tine, a trial cannot be permtted
to go forward when a defendant does not fully
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appreciate the inpact of his actions on his fundanental
constitutional rights.

United States v. Welty, 674 F.2d 185, 187 (3d Cir. 1982)% see

also United States v. Goldberg, 67 F.3d 1092, 1098 (3d Cr. 1995)

(“The first inquiry requires a district court to determne

whet her good cause exists for granting the requested continuance.
The second requires the district court to engage in an on-the-
record colloquy to ensure that a defendant who chooses to
represent hinself is making a knowing, intelligent and voluntary
wai ver of his Sixth Arendnent right to counsel.”). The United
States Suprenme Court has cautioned “that courts indul ge every
reasonabl e presunpti on agai nst wai ver of fundanent al
constitutional rights and that we do not presunme acqui escence in

the | oss of fundanental rights.” Johnson v. Zerbst, 304 U S.

458, 464 (1938) (internal quotations and citations onmtted). The
Si xt h Amendnent “stands as a constant adnonition that if the
constitutional safeguards it provides be lost, justice will not
still be done.” [d. at 462 (internal quotations and citation

omtted).?®

“*Welty involved a direct appeal froma conviction in

federal court. “The sane standard for determ ni ng whether a
def endant wai ved his right to counsel applies in federal court
habeas corpus review of state court proceedings.” Piankhy v.

Cuyler, 703 F.2d 728, 731 n.3 (3d Gr. 1983).

> A defendant’ s sixth amendnent right to counsel is nade
applicable to the states by the fourteenth anmendnent.
Argersinger v. Hamlin, 407 U S. 25 (1972); Gdeon v. Wi nwight,
372 U.S. 335 (1963).




A. Substituti on of Counsel

In considering a defendant’s request for a substitution of
counsel, the trial court has a “duty to inquire into the basis
for the client’s objection to counsel and should withhold a

ruling until reasons are nmade known.” Brown v. United States,

264 F.2d 363, 369 (D.C. Gr. 1959) (Burger, J., concurring in
part)). The request need be granted only if “good cause” is
shown for the defendant’s dissatisfaction with his attorney.
Velty, 674 F.2d at 188. (Good cause has been defined as a
conflict of interest, a conplete breakdown of comrunication, or

an irreconcilable conflict with counsel. McKee v. Harris, 649

F.2d 927, 931 (2d Cr. 1981). A disagreenent over trial strategy
does not constitute good cause. oldberg, 67 F.3d at 1098.

The record reflects that the trial court properly conplied
wth Welty by conducting an inquiry into the reasons for
Petitioner’s dissatisfaction wwth M. damer. Upon Petitioner’s
request for substitute counsel, the follow ng dial ogue took pl ace
bet ween Petitioner and Judge Vogel.

ADA: My understanding is that Andre Crawford
wi shes to dism ss Dan d amer from
representing him |It’s the Commonweal th’s
position that if Your Honor or any judge
decides to dismss him-- or the case should
not be continued on Tuesday. W're ready to

go, ready to proceed. Nunerous files have
been continued nunerous tines.



Court:

Cr awf or d:

Court:

Cr awf or d:

Court:
Crawf or d:

Court:

Cr awf or d:
Court:
Crawf or d:

Court:

Are you ready to go to trial to represent
yourself or are you going to get other
counsel? M. damrer represents you through

the public defender’s office, | assune,
right.

Yes.

And you can’t switch around. | nean, you

have M. d amrer and there’s 25 or 30, but
you can't go fromAto Bto C

| understand that, Your Honor. But see, the
problem | have with M. G amer and nysel f,
we have differences in howny trial should
run on the 31st. He told nme yesterday that
he had a problemw th representing nme because
he feels as though one of the w tnesses that

| would bring to the stand would lie for ne.

| told himif he had problems with that, you

know, | would want sonebody el se representing
me. That’s why |I'’mhere today. |If | have to
represent nyself, I will. | do not want him

I’11 do that under protest.
You' || represent yourself under protest?
Yes. If | can’'t get appointed new counsel.

Well, the Court is not going to appoint
another attorney within the public defender’s
office. You' re going to have to represent
yoursel f or get private counsel, but the
Court doesn’t go from counsel to counse
within the P.D.’s office. And if there’'s a
conflict, it’s your decision if you want him
or you don’t want him

| don’t want him

On any cases?

None of them

kay. On all these cases, you want to

represent yourself or get private counsel,
right?



Cr awf or d:

Court:

Crawf or d:

Court:

Crawf or d:

Court:

Crawf or d:

Court:

Crawf or d:

Court:

Crawf or d:

Court:

Crawf or d:

Yes -- no, want the Court

to appoi nt

not represent -- |
me new counsel .

| can’t appoint another person in the public
defender’s office. There's a conflict in the
of fice.

| understand you’' re saying that.

| nmean, otherw se, the next one that’s
appoi nted you mght not |ike then the next
one you m ght not Iike.

It’s not that | don't like M. damer. W

just recently had this disagreenent --

Well, you don’t get al ong.

-- over this case. It’s not that we don’t

get along. |It’s this case that we have a
problemw th. W have differences that we
cannot resolve with this case.

Al right. Then I'll grant your request and
have hi mrenoved as counsel Now, are
you ready to go to trial on Tuesday
representing yourself or do you want a

conti nuance?

No, |’ m not.

Are you going to prepare it yourself?
Your Honor.

" mgoing to do the best | can,

[T]o give you the opportunity to represent

yourself, we’ll continue it to a date to be
fixed. How nuch tinme do you need? | would
say probably the m ddl e of Septenber. Three

or four weeks?

|’ m not
Your Honor.

| have no idea, Your Honor
experienced in this thing,
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Court: Yes, that’s why you should keep your public
defender. | nean, | don’t understand why you
fired him but that’s up to you .

(Pet. To WDraw. Atty. Tr. at 2, 5-7, 9.)

It is clear fromthis record that Petitioner had the
opportunity to make known to the Court that he and M. G ammer
had different ideas concerning how the trial should run. In
fact, Petitioner explained the details of his disagreenent with
M. damer. And as Petitioner stated at oral argunent, that
di sagreenment concerned trial strategy.® Thus, the record
supports the conclusion that the trial court properly engaged in

the first part of the Welty inquiry and that there was not “good

cause” to entitle Petitioner to newly appoi nted counsel.

B. “Wi ver” of Counsel

Once the trial court appropriately determnes that a
defendant is not entitled to the appointnment of substitute
counsel, “the court can then properly insist that the defendant
choose between representation by his existing counsel and

proceedi ng pro se. The court, however, has the responsibility of

® Petitioner stated to the Court, “[We had an argunent,
argunent concerning one of the witnesses and also | believe it
was the strategies for what would be ny -- and --.” Petitioner
al so concurred when the Court clarified and said, “I think that’s
uncontested for the purposes of this case and that is that there
was a di spute between you and your then attorney with respect to
the calling of the witness . . . And the strategy of defense,
that’s uncontested.” Petitioner responded, “Yes, Your Honor

.” (Aug. 6, 1998 Hearing Tr. at 31-32.)
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“ensuring that any choice of self-representation is made

knowi ngly and intelligently, with an awareness of the dangers and
di sadvant ages i nherent in defending oneself.” Wlty, 674 F.2d at
188. The record nust establish that the defendant “knows what he

is doing and his choice is nade with eyes open.” Faretta v.

California, 422 U. S. 806, 835 (1975)(citing Adans v. United

States ex rel. McCann, 317 U. S. 269, 279 (1942)). The trial

j udge shoul d “advi se [the defendant] in unequivocal terns both of
the technical problens he nay encounter in acting as his own
attorney and of the risks he takes if his defense efforts are
unsuccessful .” Welty, 674 F.2d at 185.

Ei ght nonths after Judge Vogel issued his Order granting
Petitioner’s request to renove M. d ammer as his attorney and
continuing the trial so that Petitioner could prepare his
defense, Petitioner appeared before Judge Tressler regarding the
Comonweal th’s petition for consolidation and for trial. At that
heari ng, Judge Tressler began by asking Petitioner if he had an
attorney. \Wen Petitioner responded in the negative, the
foll ow ng di al ogue ensued.

Court: Do we have a wai ver signed by M. Crawford?
ADA: There is an Order issued August 27th by Judge
Vogel indicating that, on his request, M.
d anmer was di scharged fromrepresenting M.
Crawford, and he proceeds on his own. On

Novenber 17th of ‘93, M. Crawford
represented hinself in a trial. 1 think that

12



that would -- that qualifies, but if Your

Honor --[7]
Court: Maybe it would, but, in an abundance of
caution --
ADA: s a brief colloquy appropriate, Your Honor?
Court: Yes. M. Crawford, do you want to cone up

here? Al right.

Crawford: Wiat is this for?

Court: So you can wai ve your attorney.

Crawford: | didn't want to waive ny attorney. | told
Judge Vogel that when we had the hearing.
never wanted to represent nyself. | just

didn"t want M. d anmmrer representing ne.
Court: Al right. Sit down. 1Is there an Order?

ADA: There is an Order. It should be dated August
27t h, Your Honor.

Court: Exactly why didn’t you want M. d amer?
Crawford: Me and M. d ammer had sone problens as to

how we were going to handle ny defense in the
two cases that were supposed to cone up --

wel |, the one case that was supposed to cone
up today, that we were supposed to go to
trial for.

Crawford: | explained to Judge Vogel that nme and him
had irreconcil abl e differences.

" The United States Court of Appeals for the Third Circuit
(“Third Grcuit”) specifically rejected the argunent that the
Assistant District Attorney appears to be making here, i.e.: that
because Petitioner represented hinself before, he inplicitly nmade
a knowing and intelligent waiver in this case. See Wlty, 674
F.2d at 191 (“[We could not extrapol ate from [defendant’s]
participation or self-representation in other cases that he nade
a knowing and intelligent waiver of counsel in this case.”).

13



Court:

Cr awf or d:

Court:

Crawf or d:

Court:

Crawf or d:

Court:

Crawf or d:

Court:

Crawf or d:

Court:

That doesn’t nean nmuch to ne. A |lot of

Def endants have irreconcilable differences
with their attorney.

Stand up. Get himup. You're in a
courtroom You don’t have to do that. He'll
stand up.

Now, what were you going to say? You're
representing yourself.

Let the record reflect he sat dowmn. He’'s not
going to speak. He doesn’t want to say
anyt hi ng, because, obviously, |’mnot going
to listen to him unless he stands up. So,
therefore, he’s waiving his right to --

| ain"t waiving --

Yes, you are. Because if you speak in this
courtroom you stand up just |ike these guys
do when they speak. Did you see them stand
up when they spoke to nme?

Yeabh. | see them

You're not going to, right? You re not going
to be like everybody else; is that correct?
We're going to proceed with the Rule 1100.
"Il hear your consolidation notion.

| find that M. Crawford is not willing to
cooperate with the Court; is not wlling to
do even the sinplest request of the Court,
which is the courtesy of standing, which
everyone who deals with the Court does. Not
because of ne, but because it’s the Court.
So therefore, we’'ll proceed.

Excuse ne Your Honor, before we proceed --
Do you have anything you want to say?
Yes, Your Honor.

| won’t recognize you until you stand up; do
you understand ne?

Yes.

Al right. Go ahead.

14



(Cont. Tr. at 3-4, 7-9.)

One week later, at a hearing during which Petitioner
requested a one week continuance, Judge Law ence al so spoke,
al beit briefly, to the issue of Petitioner’s self-representation.
Judge Lawrence stated, “Stand up when you address the Court, M.
Crawford. |[|If you want to play |awer, learn the rules.”

(Consol. Cont. Tr. at 3.)

Based on the above di al ogue between Petitioner and Judge
Tressler, both Judge Furber, who presided at Petitioner’s trial,
and the Superior Court, concluded that Petitioner’s actions,
specifically his decision not to conply with Judge Tressler’s
direction to stand up, constituted a knowi ng and i ntentional
choice to waive representation by counsel. |In Judge Furber’s
February 2, 1996 Opinion, he concl uded:

Instantly, the record denonstrates that the defendant

effectively waived his right to counsel. He was warned

that he would not be entitled to new or different court
appoi nted counsel. He was adnoni shed by Judge Vogel

and his Public Defender that he was maki ng a grave

m stake in dismssing counsel. He was granted the

opportunity on at | east two occasions to reconsider his

deci sion but he indicated that he would do no such

thing. Utimtely, when the Court attenpted to

coll oquy himfor the purpose of determ ning that he

fully understood the significance of proceeding Pro Se,

he thwarted this attenpt w th contenptuous behavi or.

(Furber Op. at 15-16.) The Superior Court of Pennsylvania issued
a Menorandum affirm ng the judgnment of the Court of Common Pl eas
of Montgonmery County on July 17, 1996. |In that Menorandum the

Superior Court concl uded:

15



[ Al ppel | ant has not alleged that he was prejudiced in
any way by the fact that he proceeded to trial pro se
wi th the assistance of standby counsel, and, he has not
all eged that his decision to proceed pro se (with the
assi stance of standby counsel) was not nade
intelligently, knowingly, or voluntarily.[®] He is
sinply alleging a technical violation (i.e., that he
was not colloquied), but his own behavior prevented a
formal coll oquy.

(July 17, 1996 Mem at 7.) The Commobnweal th agreed with these
conclusions in its Supplenental Answer to the Petition for Wit
of Habeas Corpus, arguing that the courts of Pennsylvania
properly determ ned that Petitioner had waived his right to
counsel by his conduct. (Comm’s Supp. Ans. To Pet. For Wit of
Hab. Corp. at 3.)

In United States v. Goldberg, 67 F.3d 1092 (3d G r. 1995),

the United States Court of Appeals for the Third Grcuit (“Third
Circuit”) provides the paradigmfor evaluating cases in which the
gover nnent contends that although the defendant did not verbally

wai ve his right to counsel, his actions were sufficiently abusive

8 As to the issue of prejudice, the Third Circuit has
specifically rejected a "harnm ess error” analysis in the context
of a waiver of counsel claim since the right to counsel is
"anong 'those constitutional rights [which are] so basic to a
fair trial that their infraction can never be treated as harmnl ess
error.' " MMhon v. Fulconer, 821 F.2d 934, 946 n.12 (3d Cr.
1987) (internal citations and quotations omtted).

In addition, contrary to the assertion of the Superior
Court, in Petitioner’s, then Appellant’s, brief in support of his
appeal, he argues, “[A]t no time . . . was the defendant given a
coll oquy on the record to determ ne whether he know ngly and
under st andi ngly nade the decision to represent hinself and al so
to determine the validity of his waiver of the Constitutional
right to representation by counsel.”

(App. to Superior C., Br. for Appellant at 17-18.)
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so as toresult in a “waiver.” See oldberg, 67 F.3d at 1099.

I n &ol dberg, the government conceded that the trial court had not
engaged in the sort of inquiry required by Wlty. However, the
governnent argued that “there are certain factual scenarios in
which literally actions speak | ouder than words, and deliberate
abusi ve conduct can result in a waiver of the right to counsel.”
&ol dberg, 67 F.3d at 1099 (internal quotations and citations
omtted). Before turning to the nerits of the governnent’s
argunent, the Third Grcuit examned at |ength the distinctions
anong the concepts of “forfeiture,” “waiver” and “wai ver by
conduct.” Those distinctions are instructive here.

A waiver is an intentional and voluntary relinqui shnment
of a known right. The nost conmonly understood net hod
of waiving a constitutional right is by an affirmative,
verbal request. The Suprene Court has nmade cl ear that
a waiver of the right to counsel nust be know ng,
voluntary and intelligent. The H gh Court has

enphasi zed the i nportance of an affirmative, on-the-
record waiver, noting that it indul ges every reasonabl e
presunpti on agai nst wai ver of fundanental

constitutional rights.

At the other end of the spectrumis the concept of
forfeiture. Unlike waiver, which requires a know ng
and intentional relinqgquishnment of a known right,
forfeiture results in the loss of a right regardl ess of
t he defendant’s know edge thereof and irrespective of
whet her the defendant intended to relinquish the right.

Finally, there is the hybrid situation (“waiver by
conduct”) that conbines el enents of waiver and
forfeiture. Once a defendant has been warned that he
will lose his attorney if he engages in dilatory
tactics, any m sconduct thereafter may be treated as an

17



inplied request to proceed pro se and thus, as a waiver
of the right to counsel

Recogni zing the difference between forfeiture and

wai ver by conduct is inportant. First, because of the

drastic nature of the sanction, forfeiture would appear

to require extrenely dilatory conduct. On the other

hand, a wai ver by conduct could be based on conduct

| ess severe than that sufficient to warrant a

forfeiture. This makes sense since a waiver by conduct

requires that a defendant be warned about the

consequences of his conduct, including the risks of

proceedi ng pro se.

ol dberg, 67 F.3d at 1099-1101 (internal citations and quotations
omtted).

It is undisputed that this is not a case of pure “waiver” of
counsel. Petitioner never nade an affirmative verbal request to
wai ve his right to counsel. He never signed a witten waiver.

In fact, as the Commonweal th points out, Petitioner maintained
t hroughout all of the proceedi ngs that he was not waiving his

right to counsel and that he was deserving of newy appointed

counsel

The Commonweal th al so concedes that Petitioner’s conduct was
not sufficiently dilatory to constitute a forfeiture of his right
to counsel.® The only conduct at issue in this case is
Petitioner’s decision to sit, rather than to stand, as instructed

by the Court. As the Commonwealth represented at the hearing, to

° At oral argument, the Commonweal th was asked by the Court,
“You agree that the conduct in this case would not result in a
forfeiture, don't you?” The Commonweal th responded, “Yes .

certainly, Your Honor.” (Aug. 6, 1998 Hearing Tr. at 43.)
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constitute “extrenely dilatory” behavior, Petitioner would have
had to “punch [his] |awer” or “hir[e] sonebody to kill him
sonething like that.” (Aug. 6, 1998 Hearing Tr. at 42.) This
statenent is consistent wth those cases that have found a

“forfeiture” of a constitutional right. See United States v.

McLeod, 53 F.3d 322 (11th G r. 1995) (engaging in abusive conduct

toward attorney); lllinois v. Allen, 397 U S. 337 (1970)

(threatening the judge and refusing to use appropriate
| anguage) . 1°

Therefore, this case turns on whether the record supports
the conclusion that there was a valid “waiver” of counsel by
conduct. According to Goldberg, in order to have a valid “waiver

by conduct,” there nust be (1) sone neasure of disruptive conduct

and (2) a warning by the trial court to the defendant regarding
t he “consequences of his conduct, including the risks of

proceedi ng pro se. &ol dberg, 67 F.3d at 1101.%* Wthout an

1 See also United States v. Jennings, 855 F.Supp. 1427,
1443 (M D.Pa. 1994) (striking a blow at attorney); United States
v. Fazzini, 871 F.2d 635 (7th Cr. 1989) (failing to cooperate
Wi th numerous successive attorneys).

" This set of warnings is often referred to in this context

as a “colloquy.” However, the “colloquy” need not take a
question and answer form as it does in circunstances in which a
def endant requests to waive a constitutional right. |If a

def endant who has been given the choice of keeping his appointed
attorney or representing hinself chooses to proceed pro se, but
refuses to acknowl edge waiving his right to an attorney, the
trial judge may satisfy his obligation of ensuring a know ng and
intelligent waiver by advising the defendant “in unequi vocal
terns both of the technical problens he may encounter in acting
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affirmative step by the trial court to ensure that Petitioner

“truly appreciates the dangers and di sadvant ages of self-

representation,” there cannot be a valid waiver by conduct. |[d.
at 1102-1103 (citing Welty, 674 F.2d at 188).

In order for the trial court to satisfy its obligation of
“ensuring that any decision by the defendant to represent hinself
isintelligently and conpetently nade,” Welty, 674 F.2d at 187,

[t]he district court judge should tell the defendant,

for exanple, that he will have to conduct his defense

in accordance with the Federal Rules of Evidence and

Crimnal Procedure, rules with which he nay not be

famliar; that the defendant nay be hanpered in

presenting his best defense by his [ack of know edge of

the law, and that the effectiveness of his defense may

wel | be dimnished by his dual role as attorney and

accused.

Id. at 188. “[T]o be valid [a defendant’s] wai ver nust be nmde
w th an apprehension of the nature of the charges, the statutory
of fenses included within them the range of all owabl e punishnents

t hereunder, possible defenses to the charges and circunstances in

as his own attorney and of the risks he takes if his defense
efforts are unsuccessful.” Welty, 674 F.2d at 188. Wen a

def endant is uncooperative, the “colloquy” nmay take the form of
an exposition by the trial judge of the risks of self-
representation so long as the warnings are sufficiently conplete
to satisfy the trial judge that the defendant has been appri sed
of “the dangers and di sadvant ages i nherent in defendi ng oneself.”
Id. Certainly, the refusal of a defendant to agree that he is
wai ving his right to counsel does not relieve the trial judge of
his responsibility to ensure that the defendant is warned of the
perils of self-representation. Unless an explanation of the
consequences is given, the trial judge can never be sure that the
def endant has nade a knowi ng and intelligent choice to disniss
his attorney and proceed pro se.
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mtigation thereof, and all other facts essential to a broad
under standing of the whole matter.” 1d. at 188-189 (citing Von

Mltke v. Gllies, 332 U S. 708, 724 (1948) (plurality opinion)).

Despite the Commonweal th’s argunent to the contrary, the
record in this case reflects a total absence of any affirmative
step by the trial court to warn Petitioner of the perils of
proceeding pro se. The trial court did not explain to Petitioner
t hat he woul d have to conduct his defense in accordance with the
rules of crimnal procedure. Petitioner was not warned that he
could be at a disadvant age because of his lack of know edge of
the law, or that his dual role as attorney and accused m ght
mtigate the effectiveness of his defense. The trial court did
not explain the nature of the charges nor the “range of possible
defenses to the charges and circunstances in mtigation thereof.”

Von Moltke, 332 U S. at 724. In fact, as the Commonweal t h

concedes, and as the record reveals, the only statenents that the
trial court made to Petitioner regarding the inplications of his
choice to proceed pro se, were: (1) Judge Vogel’'s advice to
Petitioner that he was nmaking a “serious m stake” in dispensing
wth M. damer’s representation; and (2) Judge Lawr ence’s
adnonition to Petitioner that if he wants to “play |awer, [he

should] learn the rules.” (Pet. To WDraw. Atty. Tr. At 2, 5-7,
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9; Consol. Cont. Tr. at 3.)!* dearly, these two statenents do
not constitute the type of warnings contenplated by Welty.
Al t hough Petitioner’s previous experience with the litigation

process may have made him an “experienced litigant,” the trial
court cannot sinply presune “that he realized and had know edge
of all the inplications and possible pitfalls of self-
representation.” Welty, 674 F.2d at 191. Even a defendant’s
statenent that he is aware of his constitutional right to counsel
and that he wants to waive that right does not relieve the judge
of the responsibility to ensure that waiver is know edgeabl e.
Id. at 189.

The record before the Court sinply does not support a
conclusion that Petitioner truly understood the consequences of

dismssing M. damer and electing to represent hinself. It is

a record devoid of any evidence that Petitioner was advi sed of

2 M. Canpbell, the Assistant District Attorney assigned to
Petitioner’s case, provided testinony that he advised Petitioner
of the statutory nmaxi num sentences attached to the crines with
whi ch he was charged. The record also reveals that Daniel
d ammer, Esq., the Assistant Public Defender originally assigned
to Petitioner’s case, told Petitioner that he was nmaking a “grave
m st ake” in proceeding pro se. (Pet. To WDraw. Atty. Tr. at
10.) However, no anount of instruction, warnings, or advice from
the attorneys obviates the need for the Court to ensure that a
def endant “knows what he is doing and his choice is made with
eyes open.” Faretta, 422 U S. at 835 (citation omtted); Wlty,
674 F.2d at 188 (“The court . . . has the responsibility of
ensuring that any choice of self-representation is nade know ngly
and intelligently . . .”). Furthernore, even with the addition
of these representations, Petitioner was not warned adequately of
t he consequences of representing hinself.
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t he dangers and di sadvant ages of self-representation. Thus, the
Court need not decide whether Petitioner’s conduct was dilatory
enough to constitute a waiver by conduct.?® The Commonweal th’'s
claimthat Petitioner “waived’” his right to counsel by conduct is
precluded by the Court’s finding that Petitioner was not warned
about the risks of proceeding pro se. &oldberg, 67 F.3d at 1102.
There can be no valid waiver of the Sixth Arendnent right to
counsel unless the defendant receives adequate warnings. 1d. at
1100.

The Superior Court concluded that the |ack of a coll oquy
regarding Petitioner’s decision to proceed pro se was nerely a

“technical violation, because Petitioner’s “own behavi or

3 Al t hough the issue need not be decided, the Court notes
that while Petitioner’s conduct nmay have been sanctionable, it
was not conduct that acted as a barrier to the trial court
i ssuing the requisite warnings. The record sinply does not
support Judge Furber’s conclusion that the decision not to stand
up “thwarted” Judge Tressler’s attenpt to colloquy Petitioner
regarding the perils of proceeding pro se. Despite the testinony
of ADA Canpbell that the hearing was cut short because of
Petitioner’s conduct and “the Court’s reluctance to permt [himn
to continue because of [his] conduct,” (Aug. 6, 1998 Hearing Tr.
at 25), in fact, the record shows that just after Judge Tressler
adnoni shed Petitioner that he would not recognize himunl ess he
wer e standi ng, the dial ogue between Judge Tressler and Petitioner
resuned. At that point, either Petitioner was standing or Judge
Tressler had nodified his rules. \Wichever interpretation is
correct, it is perfectly clear fromthe record that for the
remai nder of the hearing, which, as Petitioner suggested, was
term nated prematurely because he had not been notified that the
Rul e 1100 notion woul d be argued that day, Judge Tressler engaged
in active conversation with Petitioner. Certainly, during this
time, the opportunity existed for Judge Tressler to warn
Petitioner of the disadvantages of proceeding pro se.
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prevented a formal colloquy.” (July 17, 1996 Mem at 7.)

However, because Petitioner’s behavior clearly was not “extrenely
dilatory” so as to constitute a forfeiture of Petitioner’s right
to counsel, the need for a “colloquy” was paranount. Wthout it,
Petitioner could not, and did not, waive his right to counsel by
conduct. Thus, the state courts’ adjudication of Petitioner’s
claimresulted in a decision that is contrary to clearly
established federal law. As such, it may not stand as a barrier
to the granting of the wit.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDRE CRAWORD : ClVIL ACTI ON
V.
JAMES MORGAN, ET AL. : NO. 97-3018
ORDER
AND NOW this day of August, 1998, upon consi deration

of Petitioner Andre Crawford’'s Petition for Wit of Habeas Corpus
(Doc. Nos. 1 & 6), Respondent Commonwealth’s Answer (Doc. No. 5)
and Suppl enental Answer (Doc. No. 14), and after review of the
Magi strate Judge’ s Report and Recommendati on (Doc. No. 15) and
Petitioner’s (bjections thereto (Doc. No. 16), IT IS HEREBY

ORDERED t hat :

(1) The Report and Recommendation is ACCEPTED I N PART
AND REJECTED | N PART.

(2) The Report is ACCEPTED as it pertains to the
i ssue of Consolidation.

(3) The Report is REJECTED as it pertains to the issue
of waiver of the sixth amendnment right to counsel.

(4) Petitioner’s Objections are SUSTAI NED.

(5 The Petition for Wit of Habeas Corpus is GRANTED
as it pertains to Petitioner’s claimthat he
was deprived of his sixth amendnent right to
counsel .

(6) The judgnent of conviction is REVERSED and the
case is REMANDED to the Court of Common Pl eas of
Mont gonmery County for a new trial.

BY THE COURT:




JOHN R PADOVA, J.



