IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
Gvil No. 97-2972

Crimnal No. 88-00003-09

JOSEPH PUNG TORE

OPI Nl ON AND ORDER

Van Ant wer pen, J. August 5, 1998

. 1 NTRODUCTI ON

Petitioner, followng in the footsteps of his co-
def endants Ni codeno Scarfo, Frank Narducci, Philip Narducci,
Frances lannarella, Jr., Ralph Staino, Salvatore Merlino and
Ant hony Pungitore, Jr., has filed a 8§ 2255 Motion asking us to
overturn his conviction and sentence for his crimes commtted
while a soldier in the Phil adel phia mafi a.

M. Pungitore’s notion first asks the court to recuse
itself. Next, Petitioner argues that his conviction and sentence
shoul d be overturned under the Fifth Amendnent since: (1) the
governnent failed to turn over Brady material, (2) the court
erred in instructing the jury on the issue of reasonabl e doubt,
and (3) the court’s consecutive sentences for R CO and RI CO
Conspiracy violate the Constitution’s bar agai nst double

jeopardy. Finally, Petitioner asserts that his conviction and



sentence shoul d be overturned under the Sixth Amendnent because:
(1) Petitioner was constructively denied counsel due to threats
| evel ed against both himand his attorney by the Petitioner’s co-
defendants; (2) Petitioner was denied effective assistance of
counsel at trial; and (3) Petitioner was denied effective
assi stance of counsel in plea bargaining.

Though sonme of the issues raised by Petitioner are nore
conplicated than those raised by his fell ow co-defendants, the
end result is the sane. Followng a May 13, 1998 hearing in open

court and for the reasons that follow Petitioner’s notion wl|

be deni ed.
1. FACTS AND PROCEDURAL HI STORY
In January of 1988, Joseph Pungitore was indicted for
RI CO RICO Conspiracy, Illegal Ganbling Business, and Conspiracy

to Distribute Methanphetam ne. He was charged in this indictnent
wth 18 other fully initiated nenbers of the Phil adel phia La Cosa
Nostra famly. The indictnment was superseded in June, 1988.
Petitioner was represented by attorney Stephen Robert
LaCheen during the pretrial proceedings and at trial. On June
30, 1988 Joseph Pungitore, through M. LaCheen, filed a nunber of
nmotions, including a notion to sever. H s notion cited the
foll owi ng typical reasons for severance: (a) that various
defendants m ght present materially different or nutually

excl usi ve defenses, (b) that any defendant who chose to testify



inajoint trial would becone an unwitting governnent w tness
agai nst his co-defendants, (c) that if any of his co-defendants
chose to testify on their own behalf, he (M. Pungitore) mght be
forced to testify on his own behalf to refute accusations from
the co-defendant, and (d) that he would be prevented fromcalling
co-defendants as w tnesses because of their Fifth Amendnent
rights.

Wi | e other defendants joined in various notions of
their co-defendants, no defendant joined Joseph Pungitore's
severance notion. Consequently, on July 13, 1988, the court
i ssued an order to the effect that each defendant woul d be deened
to have joined in every applicable notion filed by a co-def endant
with the exception of Joseph Pungitore's June 30, 1988 notion to
sever.

The case was called for trial on Septenber 8, 1988. At
that tinme a nunber of pre-trial issues renmained to be decided
before the comencenent of jury selection. One of these was the
severance notion, which was argued on Septenber 9, 1988. M.
LaCheen declined to nmake any evidentiary presentation in support
of the notion and argued only that severance into three or four
separate trials mght nake it easier for the court to handle the
case. The court pressed M. LaCheen by asking him "you're not
telling nme, that if you were severed that there's sonebody that

woul d cone and testify on your behalf or something?" M. LaCheen



stated: "I'mnot making a specific -- that's correct." The

notion was denied. Tr. 9/9/88 at 20-21. The case proceeded to

trial. Apparently content to be tried with his co-defendants,
M. Pungitore never again raised the severance issue, and the
case went to the jury.

On Novenber 19, 1988, the jury returned its verdict,
finding Joseph Pungitore guilty of all charges against him RICQ
Rl CO Conspiracy, Conspiracy to D stribute Methanphetam ne, and
Operating an Illegal Sports Bookmaki ng Busi ness. More
specifically, with respect to RICO, the jury found the Petitioner
guilty of all nine racketeering acts expressly charged agai nst
himin the indictment:?

(1) Racketeering Act #5 -- both conspiracy to nurder

and the nurder of Frank Narducci in which the evidence

showed M. Pungitore to be one of the two shooters who
punped approxi mately ten bullets into Narducci
virtually on the doorstep of his house as he was
returning home fromhis federal court trial

(2) Racketeering Act #6 -- both conspiracy to nurder

and the attenpted nurder of Harry Ri ccobene in which

t he evi dence showed that Pungitore was a Scarfo

| oyalist in the "Ri ccobene War", and in that capacity,
he was part of a hit teamthat stal ked R ccobene and

1. Some racketeering acts had nore than one conponent. A
finding that either conponent was proved was sufficient for the
jury to find that the governnment had proved the racketeering act.
For exanple, with respect to racketeering act #11, the jury could
have found that the governnment proved this racketeering act if it
found either that M. Pungitore was guilty of conspiracy to

nmur der Robert Ri ccobene or of the actual nurder of Riccobene. In
fact the jury found M. Pungitore guilty of both conmponents of
this racketeering act, as it found himguilty of all conponents
in every racketeering act that contained multiple conmponents.
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plotted his nurder; evidence showed that Petitioner and
Sal vat ore Grande caught Ri ccobene in a phone booth and
Grande shot at himand then fled in a car driven by M.
Pungi t or e;

(3) Racketeering Act #9 -- both conspiracy to nurder
and the attenpted nurder of Frank Martines, in which

t he evidence showed that M. Pungitore was part of a
Scarfo loyalist hit teamin the "R ccobene War", and in
that capacity acted as a bl ocker when Martines was
anbushed and shot in the head;

(4) Racketeering Act #11 -- both conspiracy to nurder
and the nurder of Robert Riccobene, in which the

evi dence showed that M. Pungitore was part of a Scarfo
loyalist hit teamin the "Ri ccobene War", and in that
capacity drove the get away car after Francis

| annarella, Jr. shot and killed Ri ccobene;

(5) Racketeering Act #12 -- both conspiracy to nurder
and the nurder of Salvatore Testa, in which the

evi dence showed that M. Pungitore, on orders from
Phi | adel phia La Cosa Nostra nob boss N codeno Scarf o,
lured his best friend, Testa, into a fatal anbush;

(6) Racketeering Act #18 -- operation of an illegal
| ottery business, in which M. Pungitore was the
oper ational chief;

(7) Racketeering Act #19 -- operation of an illegal
sports bookmaki ng business, in which M. Pungitore was
t he operational chief and owned one-third of the

busi ness, in partnership with Scarfo and ot her high
ranki ng nobsters;

(8) Racketeering Act #20 -- conspiracy to distribute
nmet hanphet am ne, where the evidence showed M.

Pungi tore, while assiduously avoi di ng personal contact
with the actual drugs, financed drug trafficking,

recei ved conm ssions for sending drug buyers to drug
suppliers and entered into a business partnership with
a drug trafficker

(9) Racketeering Act #35 -- extortion of M chael
Madgi n, where the evidence showed that M. Pungitore
shook down a known drug trafficker, | oanshark and
bookmaker on behal f of the Phil adel phia nob and kept a
split of the extortion proceeds for hinself.

5



Conviction of any two of these racketeering acts would
have constituted a pattern of racketeering activity
sufficient to justify Petitioner's R CO conviction. As the
record reflects, M. Pungitore was convicted of all nine, and al
of the conponent parts of those racketeering acts that had
constituent parts. Additionally, M. Pungitore was found guilty
of RICO by virtue of his participation in two different
coll ection of unlawful debt schenes: (1) Collection of Unlawful
Debt Schene #3 -- the collection of debts accrued through the
operation of an unlawful sports bookmaki ng busi ness; and (2)
Col I ecti on of Unlawful Debt Schene #4 -- the collection of debt
accrued through a usurious | oan business. Each of these schenes,
by itself, and i ndependent of the racketeering acts, was
sufficient to justify M. Pungitore's RICO conviction.

Ext ensi ve testinony concerning the RICO enterprise [the
Phi | adel phia La Cosa Nostra famly] was presented at trial. The
evi dence established that La Cosa Nostra was a crim nal
organi zation structured in famlies throughout the United States.
Each famly had its own boss, and La Cosa Nostra, itself, was
governed by an el even nenber conmm ssion that consisted of the
bosses of the five New York fam |lies and the bosses of six other
famlies fromelsewhere in the United States. The Phil adel phia
La Cosa Nostra fam |y consisted of about sixty menbers and

operated in Pennsylvania and New Jersey; its boss since the early



1980's was N codenp Scarfo. A La Cosa Nostra famly was headed
by a boss, who had the sole and absolute authority to "nake",
i.e., initiate nenbers, pronote and denote officers and order
killings. Al nmenbers owe a duty of absol ute obedience to the
boss. Qher officers included the underboss, a consigliere
(counselor), and capos. Fully initiated nmenbers held the rank of
soldier. In order to be "nmade", one had to be a male of Italian
descent who had participated in sone way in a La Cosa Nostra
sancti oned nurder.

La Cosa Nostra enployed a ritual initiation cerenony.
A proposed nenber woul d be brought to a neeting of the active
menber shi p over which the boss presided. He would be called into
a roomand asked if he wanted to join the group. A gun and a
kni fe woul d be before himon a table. Once he agreed, he woul d
be asked if he would use the gun and knife to help his conrades.
Once he agreed again, his trigger finger would be pricked, and he
woul d cup his hands to hold a holy card. The card woul d be
burned in his cupped hands as he was told that he would burn |ike
the picture of the saint if he betrayed his friends. He would
then ki ss everybody and shake everybody's hand. The boss would
then assign himto the reginme of a capo and explain La Cosa
Nostra's rules, one of which was that there was a code of
silence. The penalty for breaking the code of silence was death.

La Cosa Nostra beconmes the nost inportant thing in a nenber's



life, comng before his wife, children, parents, personal

affairs, etc. Tr. 10/10/88 at 72-80, 123-26; Tr. 10/26/88 at

178-91 201. Evidence at trial established that Joseph Pungitore
was "made" following his participation in the January, 1982

mur der of Frank Narducci, Sr. Tr. 10/10/88 at 114-20, 125-26.

At that tinme he was 25 years ol d.

The evidence established that Petitioner's father,

Ant hony Pungitore, Sr. was "made" before him and his brother and
co- def endant Ant hony Pungitore, Jr., was "made" after him \While
Joseph Pungitore's shooting of Frank Narducci, Sr. qualified him
to be "made", the nmurders he participated in thereafter were done
in obedience to the rules of La Cosa Nostra and the orders of the
boss, Ni codenp Scarfo.

It is hardly surprising that Petitioner was convicted
on all charges. A tidal wave of evidence was introduced agai nst
him Four separate cooperating wtnesses, Del G orno, Caramandi,
Norman Lit and M chael Madgin, all testified against him Del

G orno and Caramandi were dammi ng enough by thensel ves. 2

2. Petitioner seens to believe that we are not entitled to cast
the testinmony of Del G orno and Caramandi in the |ight nost
favorable to the prosecution and the jury verdi ct because they
are “paid informants who are presunptively unreliable.”
Petitioner’'s Reply to Governnent’'s Response to Joseph Pungitore’s

Suppl enental Menorandumin Support of H s Section 2255 Mtion
(“Petitioner’s Reply”) at 1. Petitioner cites to the Tenth

Circuit’s decision in United States v. Singleton,--- F.3d ---,
No. 97-3178, 1998 W. 350507, *1 (10th Cr. July 1, 1998), reh'g
en banc granted, opinion vacated --- F.3d. ---, No. 97-3178 (10th

(continued...)



Furthernore, Lit and Madgin, both of whomwere La Cosa Nostra
associ ates of Pungitore, testified for nearly a week, and

numer ous W r et apped conversations involving M. Pungitore were

i ntroduced through and expl ained by them Petitioner's own words
were sufficient to convict himof R CO R CO Conspiracy,
Conspiracy to Distribute Methanphetam ne and ||l egal Ganbling
Busi ness. There was probably nore evidence introduced agai nst
Joseph Pungitore than agai nst any ot her defendant in the case.

Fol | ow ng deni al of post-verdict notions, United States

v. Scarfo, 711 F. Supp. 1315 (E.D. Pa. 1989), Joseph Pungitore
was sentenced on May 5, 1989 to a term of 40 years inprisonnent.
Through the sentenci ng phase of the proceedi ngs, Joseph Pungitore
was represented by M. LaCheen. Peter F. CGol dberger, Esq.,
represented the Petitioner on appeal. M. Pungitore appeal ed

fromjudgnment of sentence w thout success. United States v.

Pungitore, 910 F.2d 1084 (3d G r. 1990), cert. denied, 500 U S

915 (1991).

2. (...continued)

Cr. July 10, 1998), to support this proposition. First of all
Singleton is not and has never been the law of the Third Grcuit.
Secondly, Singleton does not stand for the proposition that
habeas courts cannot rely on the testinony of informants which
has al ready been accepted by a jury. Third, Singleton has been
vacated and is no | onger good |aw even in the Tenth Circuit.

And fourth, Petitioner has cited to no cases within the Third
Circuit (or any other circuit, for that matter) which state that
this court is not allowed to present the prosecution’s testinony
in the light nost favorable to the government after the
Petitioner has been found guilty of his crinmes beyond a
reasonabl e doubt .



In May, 1991, Joseph Pungitore wote this court a
letter in which he accepted responsibility for his crimnal
conduct, expressly characterized his prior life style as

"parasitic," and acknow edged that by choosing to victim ze
ot hers he subjected hinself to whatever penalties resulted from
that choice. He went on to express renorse for his past wongs
and hoped that he could go on to live a better and nore noral
life in the future. Thereafter, in the fall of 1991, M.
ol dberger filed a notion to nodify sentence pursuant to then
Fed. R Cim P. 35(b). M. Pungitore's May 5, 1991 letter to
this court was cited as a principal reason for reducing his
sentence, inasnmuch as it showed that he "freely acknow edged the
immorality of the social code to which he fornmerly adhered,” and
denonstrated his growi ng insight and potential for
rehabilitation. Relief was denied.

Five nore years passed, and, on April 24, 1997,

Petitioner filed the instant notion for relief pursuant to 28

US C 8§ 2255. W held a hearing on May 13, 1998.

I11. DI SCUSSI ON

A. Recusal

Petitioner urges the court to recuse itself fromthis
case, unless we plan to find in his favor: “The conviction and

sentence should be vacated. |If the Court is contenplating any
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ot her outcone, the case should be reassigned to another judge

whose inpartiality is not questionable.” Supplenental Menorandum

of Law in Support of Joseph Pungitore's Mdtion to Vacate, Set

Aside or Correct Sentence Under 28 U.S.C. 2255 (Petitioner’s

Suppl enent al Menoranduni) at 28.

According to the recusal statute, a judge nust
“disqualify hinself in any proceeding in which his inpartiality
m ght reasonably be questioned.” 28 U S.C. 8§ 455(a). See also

Liteky v. United States, 510 U S. 540, 541 (1994); United States

v. Antar, 53 F.3d 568, 573 (3d Gr. 1995). Both the Suprene
Court and the Third Crcuit have nade it clear that “generally
beliefs or opinions which nerit recusal nust involve an

extrajudicial factor.” Antar, 53 F.3d at 574 (citing Liteky, 510

U S. at 554).

Still, the exceptional case can arise where opinions
formed during the course of judicial proceedings may give rise to
the duty to recuse. 1d. However, “[Db]iases stemmng fromfacts
gl eaned during judicial proceedings thenselves nust be
particularly strong in order to nerit recusal.” [|d. The nere
fact that a judge who presides at trial may “be exceedingly il
di sposed toward t he defendant, who has been shown to be a

t hor oughly reprehensi bl e person,” does not thereby render him
“recusabl e for bias or prejudice, since his know edge and the

opinion it produced were properly and necessarily acquired in the
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course of the proceedings . . . .” Liteky, 510 U S. at 550-51
Furthernore, the Suprenme Court has recogni zed that opinions held
by judges as a result of what they learned in earlier proceedings
shoul d “not be subject to deprecatory characterization as ‘bias’
or ‘prejudice’.” 1d. at 551. A predisposition gained during the
course of a trial may be considered a bias only when “it is so
extrene as to display clear inability to render fair judgnent.”

Antar, 53 F.3d at 574 (quoting Liteky, 510 U. S. at 551).

Petitioner |ooks toward a nunber of rulings we nade
during the course of considering his 8 2255 notion as reasons why
a reasonabl e onl ooker m ght question this court’s inpartiality.
He points out that we allowed the governnent to file its initial
response to Petitioner’s 8 2255 notion nonths after it was due,
even though the governnent never applied for an enl argenent of
time. Petitioner contrasts this to our finding that certain
nmoti ons which he nmade at the evidentiary hearing were untinely.
Petitioner also states that this court’s bias against himis
denonstrated by the fact that we did not grant his discovery
nmotion and that we all owed Assistant United States Attorney
Fritchey to “testify” in response to the §8 2255 notion in
violation of the witness/advocate rule. Petitioner clains that
our prejudice is further evidenced by the fact that we all owed
M. Gordon, the First Assistant District Attorney of Phil adel phia

(and a former AUSA who was one of the governnent’s | ead

12



attorney’s on the Petitioner’s 1989 trial), to act as counsel for
t he governnent absent “any tangi ble evidence that M. Gordon’s
appoi ntnent as a Special Assistant United States Attorney had not

expired.” Petitioner’s Supplenental Menorandum at 28. Finally,

Petitioner relies on his trial attorney’s statenent that he saw
the court as having its own agenda to support his argunent that

the court is biased and should recuse itself. Menor andum of Law

in Support of Mbdtion to Vacate, Set Aside or Correct Sentence

Under 28 U S. C. 2255 (“Petitioner’s Original Menoranduni) at 21.

We believe that none of these rulings, either individually or
together, are evidence fromwhich a reasonabl e person coul d doubt
this court’s inpartiality.

Petitioner conplains that this court “disregarded the
Governnent’ [sic] discourteous attitude toward the Court and
counsel ,” when we allowed it to file its response to Petitioner’s
8§ 2255 notion in Novenber of 1997, four nonths after the original
July deadline inposed by this court. Wile we were unhappy with
the governnent’s delay, we realized that the governnent had to
respond to the nunerous petitions filed by Petitioner’s co-
def endants. |Indeed, AUSA Fritchey has had to respond to no | ess
than ten habeas corpus notions filed by the Scarfo defendants,
not to nention eight additional requests for certificates of
appeal ability. W are aware that though AUSA Fritchey originally

tried this case with three other AUSA s, they have since then
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left the office and M. Fritchey has been required to handl e the
bul k of this work by hinself. Furthernore, the governnment’s
delay in filing its response did not, in any way, prejudice the
Petitioner. Petitioner still had al nbost six nonths to prepare
for the May 1998 hearing in this case.

On the other hand, we did criticize Petitioner’s |ast
m nute discovery notion as untinely. Petitioner filed his
di scovery notion on Friday, May 8th-- |less than a week before the
heari ng, even though al nost six nonths had passed since the
governnent had filed its response. W felt that the untineliness
of the notion did, in this case, unfairly prejudice the
governnent. Yet, we still considered the nerits of the discovery
nmotion despite the fact that it was filed at the |ast m nute.

See Tr. 5/13/98 at 13-21. Therefore, we do not believe that our

criticismof the Petitioner’s attorney denonstrated a bias
agai nst M. Pungitore.

Furthernore, we fail to see how our denial of certain
portions of Petitioner’s discovery notion can be construed as
bi as against the Petitioner. Indeed, as Petitioner recognizes,
di scovery with regard to a 8 2255 notion is discretionary. |d.
at 17. Sone of Petitioner’s requests, such as the security
neasures taken by the marshal service, were conpletely irrel evant
to Petitioner’s case and constituted nothing nore than grasping

at straws. |d. at 17-18. Oher requests, such as the one for
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any docunents made in connection with an alleged attenpt to plea
bargain with the Petitioner, were granted-- although no such
docunents existed. |d. at 18. In any case, we were wholly
satisfied with the governnent’s responses to Petitioner’s

di scovery questions and are confident that the record of the
hearing reflects that we based our discovery rulings on what we
believed to be fair within the bounds of the |aw, and not on any
bi as or predisposition against the Petitioner. |d. at 17-21.
Furthernore, as a matter of law, we do not believe that AUSA
Fritchey’'s responses to Petitioner’s discovery notion
disqualified himto serve as the governnent’s attorney under the
W t ness-advocate rul e.

We also do not feel that any bias was shown by our
decision to allow M. Gordon to serve as a governnent attorney
W t hout “any tangi bl e evidence” that his appoi ntnent as a Speci al
Assistant United States Attorney had not expired. Before we
allowed M. Gordon to question any w tnesses, we required that
AUSA Fritchey check with his office to nake sure that M. Gordon
was still a Special AUSA. M. Fritchey called his office and
represented to this court that M. Gordon’s comm ssion ran
t hrough QOctober 1998. Petitioner presented no evidence that this
was not the case, and we saw no reason not to take M. Fritchey

at his word. Indeed, M. Fritchey has practiced before this
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court over the course of the last ten years and we have never
found himto be di shonest.

Finally, the statenent of Petitioner’s trial attorney,
M. LaCheen, that this court was seen as “having its own agenda,”

is conpletely baseless. Petitioner’'s Original Mnorandum Ex. A

We had, and still have, only one agenda: nmaking sure that
Petitioner’s case is dealt with fairly and under the ful
protection of the Constitution and |laws of the United States.

So while accepting the Petitioner’s invitation to
recuse ourselves would save this court a lot of tinme and effort,
we cannot in good conscience do so. M. Pungitore has not stated

a case for recusal.® Moreover, strong policy grounds exist to

3. The cases cited by Petitioner that have not been di scussed
above are either inapposite or distinguishable. Reading M.
Pungitore's brief on its face, the nost intriguing is United
States v. Robin, 553 F.2d 8 (2d Cir. 1977), which he cites for
the proposition that reassignnent to another judge is appropriate
to prevent a trial judge fromgiving consideration to a 8§ 2255
nmotion critical to that judge's rulings. Pungitore mscites
Robin. In Robin the Second Crcuit remanded the case to a
different judge for resentencing. |In explaining its rationale,
Robin cited Halliday v. United States, 380 F.2d 270, 272-74 (1st
Cr. 1967), for the proposition that a sentencing judge should
not normally conduct the hearing on a 8 2255 petition chall enging
the validity of that judge's prior determnation that the guilty
pl ea was voluntary. Halliday was decided ten years before
Congress established the Rul es Governing 8 2255 Proceedi ngs.
These rul es have been in effect since February 1, 1977, and they
expressly adopt a viewthat is contrary to Halliday. Rule 4(a)
provides in pertinent part: "The original notion shall be
presented pronptly to the judge of the district court who
presided at the novant's trial and sentenced him.." See also
Rul es 4(b), 7 and 8.

In United States v. Gaviria, 49 F.3d 89 (2d G r. 1995),

(continued...)
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preclude the granting of recusals for the asking.* One cannot

(...continued)

anot her decision cited by the Petitioner, the case was renmanded
for resentencing before a different judge in light of a

m sunder st andi ng over whet her the defendant was to receive a two
| evel reduction for mnor role in the offense. The trial court
expressed a fixed opinion regarding how it would inpose sentence
that made clear that remand woul d be an enpty gesture. In United
States v. Edwardo- Franco, 885 F.2d 1002 (2d Cr. 1989), three
defendants were entitled to newtrials as a result of the trial
judge's pejorative statenents regarding their Col onbi an
nationality. The judge said: "They don't have too nuch regard
for Judges. They only killed 32 Chief Judges in that nation..
They shoul d have stayed where they were. Nobody told themto

cone here." In response, one of the defendants said in
broken English: "I ask, request that the sentencing be done, as
for my person, not for ny nationality.” Not surprisingly, the

Second Circuit found that the trial judge's comments gave the
appearance of extra-judicial bias. Needless to say, nothing |ike
what happened in Gaviria and Edwardo- Franco happened in M.
Pungitore's case.

4. A liberal recusal policy would encourage judge shoppi ng.
This problemwas not |lost on the franers of the 28 U S.C. § 455.
As the legislative history cautions:

Disqualification for lack of inpartiality
must have a reasonable basis. Nothing in
this proposed |egislation should be read to
warrant the transformation of a litigant's
fear that a judge nmay deci de a question
against himinto a "reasonable fear" that the
judge will not be inpartial. Litigants ought
not have to face a judge where there is a
reasonabl e question of inpartiality, but they
are not entitled to judges of their own

choi ce.

H R Rep. No. 1453, 93d Cong., 2d Sess, reprinted in 1974 U. S.
Code Cong. & Ad. News 6351, 6355. Dalfonso, 707 F.2d at 761.

Moreover, as the Second Circuit noted in Robin, 553
F.2d at 11:

When the original judge has gai ned
(continued...)
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escape the conclusion that Petitioner wants a recusal because he
fears that this court knows the case and the record well enough
to nore easily recogni ze the disingenuous and i nsubstanti al
nature of his 8 2255 petition. The prospect of [osing a notion
is not a valid basis for a recusal.

B. Fifth Anmendment d ai ns

Petitioner makes three clainms under the Fifth
Amendnent: (1) that the prosecution failed to provide inportant
Brady material; (2) that the court erred in instructing the jury
on the neaning of reasonable doubt; and (3) that Petitioner’s
consecutive sentences for RI CO and RI CO Conspiracy violate the
Constitution’s prohibition agai nst double jeopardy. Each of
these argunents is neritless and none entitle the Petitioner to a

new trial .

(...continued)
famliarity with a detailed factual record,
which is vital to the determ nation to be
made on remand, and the reversal is not based
on erroneous findings or the adm ssion of
prejudicial evidence that would be difficult
to erase fromthe mnd, the case may properly
be remanded to the original trial judge,
since assignnent to a different judge would
only entail wasteful delay or duplicated
effort.

The trial transcript of this case al one consists of
nore than fifty volunes. Proceedings have occurred
intermttently for the past ten years. M. Pungitore's basis for
recusal and reassignnent has all the substantiality of a soap
bubbl e in a hurricane, and reassignnment of his case to another
j udge woul d anpbunt to a waste of judicial resources.
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1. Brady
Based upon nothing nore than a passage in a book

entitled Breaking the Mb, by former Phil adel phia Police

Departnent Captain Frank Friel, Petitioner clains that the

gover nnment suppressed Brady material. Petitioner’s novel
argunent is conpletely without nmerit. “A valid Brady conpl ai nt

contains three elenents: (1) the prosecution nmust suppress or
wi t hhol d evi dence, (2) which is favorable, and (3) nmaterial to

the defense.” United States v. Perdonpb, 929 F.2d 967, 969 (3d

Cr. 1991). Petitioner fails to prove any of these three
essential el enents.

Captain Friel’s book refers to seem ngly positive, but
actually false, leads in the investigation of the 1984 nurder of
Sal vatore Testa fromtwo different individuals that caused the
police departnent to waste tinme trying to trace the novenents of
Testa after the tinme that he had actually died.?® At trial the

defense called the caretaker, Louis Palladino, in an attenpt to

5. "Two seem ngly positive [|eads], however, were forthcom ng.
A police sergeant attached to the Narcotics Unit reported
observing Salvy in the conpany of Joe Pungitore around 6 p.m on
the 14th (It nust have been the 13th.) Soon after, a caretaker
on the Grard Estates canme forward. He also had seen Sal vy, he
said, in the early evening of the 14th talking to a nursenmaid and
her children who lived nearby. The nanny disputed that; she
didn't remenber seeing Salvy that evening and added he never
spoke to her or the children. Because of the erroneous
information fromthe officer and the caretaker, we wasted | arge
anounts of time trying to trace the evening novenents of a man
who had died at noon." Breaking the Mb, at p. 191.
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show that Testa was alive after the cooperating governnent
w t nesses clained he was dead. The caretaker testified as the
def ense expected, despite being danaged sonewhat on cross-
exam nation. On rebuttal, the governnent produced the nursenaid
who conpletely contradicted the caretaker. Apparently, the jury
found the nursemaid the nore credi ble of the two w tnesses.
Petitioner conplains that he could have corroborated the
testinony of the caretaker if he had known about the police
sergeant’s all eged sighting of Testa on the evening of Septenber
14, 1984. In his nmenorandum supporting his 8§ 2255 notion, M.
Pungitore identifies the officer as "Thomas Laciardello.”
Apparently, this is a reference to Thonas Liciardello, a retired
Phi | adel phia Police Oficer who states that he was interviewed by
a person purporting to represent M. Pungitore or one of his co-
def endant s approxi mately one or two years ago.

Needl ess to say, M. Pungitore could not have called a
book to the witness stand during his 1988 trial, particularly a
book that had not been published.® Instead, he woul d have needed
testinony of a non-hearsay nature froma |ive wtness,
specifically, Thomas Liciardello. Despite having the burden of
proof, M. Pungitore did not call M. Liciardello. The
government, however, did call M. Liciardello as a witness at the

§ 2255 hearing. M. Liciardello testified that he did not see

6. Breaking the Mob was published in 1990.
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Testa on the evening of Septenber 14, 1984, several hours after
Petitioner led himto his death, or at any other tine that day.
O ficer Liciardell o knew when Testa's dead body was found and
knew that he saw himalive a day or two before, not the evening
that his discarded corpse was found lying in the dirt in New

Jersey. Tr. 5/13/98 at 187-202. If certain individuals in the

pol i ce departnent m sunderstood when M. Liciardello said he saw
Testa alive, this was the product of m scomrunication that did
not alter the facts. Had Oficer Liciardello been called to
testify at trial in this case, he would not have corroborated M.
Pal | adi no’s testinony. On the contrary, he would have testified
that he saw Testa one or two days before Pall adi no’s cl ai ned
sighting, but not on the sane evening Testa's dead body was
found. Therefore, M. Liciardello’ s testinmony woul d not have
been hel pful to the defense.

There is no basis in fact for Petitioner to claimthat
but for the governnent’s suppression of Brady material, he would
have presented corroborative excul patory evidence at his trial.
| f anything, calling M. Liciardello to the witness stand would
have hurt Petitioner, because Liciardello s sighting of himwth
Testa within roughly forty-eight hours of Testa's death tends to
corroborate the testinony of the cooperating governnment w tnesses
that Pungitore, in a Judas-like fashion, led his "best friend" to

his death. Therefore, Petitioner has failed to show that the
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evi dence the governnent allegedly suppressed was either
excul patory or materi al

Furthernmore, M. Liciardello s testinony cannot be
considered Brady material in the first place since Petitioner has
provi ded no evidence that it was suppressed by the governnent.
As M. Liciardello testified, he was not assigned to the
i nvestigation of the Testa nmurder and was not part of the
prosecutive teamof either the Testa nurder case in state court
or the RICO prosecution in federal court. Petitioner has
presented no evidence that the information he believes he was
entitled to was ever even under the governnment’s control. The
gover nnment cannot be held to have violated Brady by not providing
information which it did not itself have.

Petitioner has failed to show that the governnent
suppressed evidence, that the alleged evidence was excul patory,
or that the alleged evidence was material. Petitioner’s position

is therefore without nerit.”’

7. Even if, contrary to the facts, M. Liciardello believed and
had testified at trial that he did see Testa after Del G orno and
Caramandi testified he was dead, such testinony at nost woul d
have rai sed a reasonabl e doubt as to part of the basis of the
verdict as to one racketeering act of the many the jury found M.
Pungitore to have commtted. Petitioner could still have been
found guilty of the Salvatore Testa nurder racketeering act on
the basis that he conspired to kill Testa. And, even w thout the
Testa racketeering act, there was still overwhel m ng evi dence of
M. Pungitore’'s guilt of RICO and RI CO Conspiracy on both the
pattern of racketeering act and collection of unlawful debt
theories. Indeed, there was sufficient electronic surveillance
(continued...)
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2. Reasonabl e Doubt Instruction

We turn next to Petitioner’s claimthat the court erred
ininstructing the jury on the concept of reasonable doubt. M.
Pungitore conplains that the court gave an erroneous reasonable
doubt instruction that deprived himof his right to due process
under the Fifth Amendnent. He clains that the court erred by
telling the jury that “[p]roof beyond a reasonabl e doubt is proof
that | eaves you firmy convinced of a defendant’s guilt.” Tr.
11/17/88 at 12.

First, the court's reasonable doubt instruction was
chal | enged on direct appeal and affirnmed by the Third Grcuit.
Pungi tore, 910 F.2d at 1144-45. Second, to the extent that
Petitioner's argunent varies fromthe reasonabl e doubt issue
resol ved on direct appeal, the issue has been procedurally
defaul ted since Petitioner has failed to show either cause for or

prejudice fromnot raising this argunent See United States V.

| annarella, 992 F. Supp. 766, 771 (1997). Yet, even if this

cl ai m had been properly raised, it has no nerit.
A district court has broad discretion in choosing both
the I anguage and the formof its jury instructions. United

States v. Hiland, 909 F.2d 1114, 1128 (8th Cr. 1990). Any jury

7. (...continued)

evi dence al one to convict himof RICO and RI CO Conspiracy,

wi t hout any reference to the Testa hom cide or any of the other
hom ci des in which he parti ci pat ed.
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charge nust be viewed in the context of the overall charge to the

jury. United States v. Park, 421 U S. 658, 674 (1975).

In the instant case, the court provided extensive
i nstructions on the neaning of reasonabl e doubt, including
distinguishing it fromthe burden in a civil case. |In naking his
claimof error, defendant selectively quotes fromthe record.
Follow ng its statenment that “[p]roof beyond a reasonabl e doubt
is proof that |eaves you firmly convinced of a defendant’s

guilt,” the court provided the classic definition of reasonable
doubt: “Another definition is that a reasonable doubt is a doubt
t hat woul d cause a reasonably careful and sensible person to

hesitate before acting upon a matter of inportance in their own

affairs.” Tr. 11/17/88 at 12. Taking the jury instruction in

context, and viewing all the instructions as whole, it is clear
that Petitioner’s claimis frivol ous.
3. Doubl e Jeopardy
Petitioner, |like his co-defendants, argues that his
consecutive sentences for Rl CO and RI CO Conspiracy violate the
Doubl e Jeopardy clause of the Fifth Anendnent. W di sagree.
First, this issue was raised on direct appeal and
resol ved agai nst the defendants. Pungitore, 910 F.2d at 1115-17.
Therefore, this argunment is precluded as the | aw of the case.
Second, Petitioner and his co-defendants have suggested

that the Suprene Court's decision in Rutledge v. United States,
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116 S. Ct. 1241 (1996), decided after the Petitioner's direct
appeal, requires reversal of the Petitioner's consecutive
sentences. The court’s resolution of the identical argunent in

United States v. Scarfo, 980 F. Supp. 803, 818 (E. D. Pa. 1997),

is dispositive. See also lannarella, 992 F. Supp. at 768.

Finally, Petitioner argues that "[f]oll owi ng enact nent
of the Sentencing Reform Act ["SRA"], inposition of a sentence
for RI CO conspiracy and substantive RI CO predicates is
i nconsi stent with Congressional intent, and therefore a violation

of the Double Jeopardy C ause.” Petitioner’s Original Mnorandum

at 19. Petitioner cites to 28 U.S.C. 88 994(1)(1)(A) and
994(1)(2) to support his argunent.
The first section of the SRA provides:

The [ Sentencing] Comm ssion shall ensure that
t he gui delines promul gated pursuant to
subsection (a)(1l) reflect--

(1) the appropriateness of inposing an
increnmental penalty for each offense in a
case in which the defendant is convicted of--
(A) multiple offenses conmmitted in the sane
course of conduct that result in the exercise
of ancillary jurisdiction over one or nore of
t he of fenses].]

28 U.S.C. 8 994(1)(1)(A.

The second section of the SRA cited by the Petitioner
reads:

The Conmi ssion shall ensure that the

guidelines reflect . . . the general

i nappropri ateness of inmposing consecutive
ternms for an offense of conspiring to comm t
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an offense . . . and for an offense that was
the sol e object of the conspiracy .

28 U.S.C. § 994(1)(2).

Petitioner seenms to argue that since the SRA
specifically states that it is generally inappropriate for a
person to be sentenced consecutively for an offense and for
conspiracy to conmt that offense, that Petitioner’s sentences
for RICO and RI CO Conspiracy violate the Fifth Arendnent’s
prohi biti on agai nst doubl e jeopardy. This argunent, though
persuasi ve at first glance, does not survive upon closer
scrutiny. The provisions of the SRA cited by the Petitioner
apply to sentences inposed under the Sentencing Guidelines. The
Sent enci ng Gui del i nes, however, do not apply to crinmes committed

bef ore Novenber 1, 1987. United States v. Roederer, 11 F.3d 973

(10th Gr. 1993); United States v. Metallo, 908 F.2d 795 (11th

Cir. 1990), cert. den. 503 U S. 940 (1992). Here, the conspiracy

charged in the indictment ended before the enactnent of the
sentenci ng guidelines. Consequently, Petitioner’s invocation of
28 U S.C. 8§ 994 is nerely a “red herring.” Therefore,
Petitioner’s double jeopardy claimfails and M. Pungitore is not
entitled to resentencing.

C. Sixth Anendnent d ains

Petitioner raises three different Si xth Arendnent
claims through his 8§ 2255 notion. First, he argues the he was

constructively denied effective assistance of counsel due to a
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conflict of interest that was created by threats | evied agai nst
his trial attorney by the Petitioner’s co-defendants. Second,
Petitioner clains that his trial attorney was ineffective due to
his actions and inactions at trial. Finally, M. Pungitore
asserts that M. LaCheen was ineffective in plea bargaining.
Petitioner raises sone extrenely serious allegations in support
of these argunents. Yet, in the end, each of Petitioner’s Sixth
Amendnent cl ai s nust fail.

1. The Law of Ineffective Assistance of Counsel,
Constructive Denial of Counsel, and Conflict of
| nt er est

a. Ineffective Assistance of Counsel
The right to have the assistance of counsel is provided
for by the Sixth Amendnent of the United States Constitution.
This right has been deened fundanental by the Suprenme Court; it
cannot be denied to a defendant absent intentional and actual

wai ver. Johnson v. Zerbst, 304 U S. 458, 462 (1938). The

Suprene Court has set out a two-prong test to establish a claim

of ineffectiveness of counsel. Strickland v. \Washi ngton, 466

U S 668, 687 (1984). A petitioner nust show both that: (1) his
counsel's conduct was deficient, falling “outside the w de range
of professionally conpetent assistance,” and (2) he was

prejudiced as a result of that deficient conduct. Strickland,

466 U. S. at 687; United States v. DeRewal, 10 F.3d 100, 104 (3d

Cir. 1993), cert. denied, 511 U S. 1033 (1994).
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To satisfy the first prong, deficiency, a petitioner
must show that his counsel's conduct fell below an objective

standard of reasonabl eness. Strickland, 466 U. S. at 688. In

evaluating such a claim we "nust indulge in a strong presunption
that counsel's conduct falls within the wi de range of reasonabl e
prof essi onal assistance." 1d. at 689. W nmay not use the
benefit of hindsight to second-guess tactical decisions nmade by
an attorney unless they are unreasonable. |1d. at 690; D ggs V.

Onens, 833 F.2d 439, 444-45 (3d Gr. 1987), cert. denied, 485

US 979 (1988)("An attorney is presuned to possess skill and
know edge in sufficient degree to preserve the reliability of the
adversarial process and afford his client the benefit of a fair
trial. Consequently, judicial scrutiny of an attorney's
conpetence is highly deferential."). Furthernore, the nere fact
that a tactic has been unsuccessful does not necessarily indicate

that it was unreasonabl e. Strickland, 466 U. S. at 689.

To guide us in determ ning the reasonabl eness of an

attorney's performance, the Suprene Court in Strickland noted

that the Anerican Bar Association Standards nay be referred to as

a guideline. Strickland, 466 U S. at 688; See al so, Governnent

of the Virgin Islands v. Watherwax ("Watherwax 1"), 20 F.3d

572, 579 (3d GCr. 1994), rev'd on other grounds, Governnent of

the Virgin Islands v. Wat herwax ("Watherwax 11"), 77 F.3d 1425,
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1435 (3d Cr. 1996), cert. denied, --- U S ---, 117 S.C. 538

(1996) .

One of the nost relevant standards in this context is
ABA Standard for Crimnal Justice 8§ 4-5.2 (3d ed. 1993), "Control
and Direction of the Case." This section dictates which
decisions are ultimately to be nade by the defendant and which
are to be nade by the defense counsel. Specifically, strategic
and tactical decisions such as which witnesses to call, whether
to conduct cross-exam nation, and what trial notions to nake are
within the province of the attorney after consultation with the
client. ABA Standard 4-5.2(b). The Commentary thereto states
that when the attorney in question nakes such strategic or
tactical decisions, "[o]nly when [his] behavior reveal[s]
i neptitude, inexperience, |lack of preparation or unfamliarity
wth basic legal principles [wll these] actions anount to

i neffecti ve assi stance of counsel." Watherwax |, 20 F.3d at

579, citing Commentary at 4.67-68. Therefore, if a decision
falls within the real mof "strategic decisions" to be made by the
attorney, we will find whatever decision that attorney nade to be
sufficiently deficient only if he either failed conpletely to
consult with his client, or if the decision was itself inept or
i ncapabl e of interpretation as sound.

If the first prong is proven, a petitioner nust al so

prove the second prong, prejudice. To prove prejudice, a
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petitioner nmust show that there is a reasonable probability that
there woul d have been a different outcone; that the deficient
performance "deprived the defendant of a trial whose result is

reliable." DeRewal, 10 F.3d at 104, citing Strickland, 466 U S.

at 690. "A reasonable probability is a probability sufficient to

underm ne confidence in the outcone." Strickland, 466 U. S. at

694. We nust exanmine the trial with our focus not on the
out cone, but on whether the error so affected the adversari al
bal ance that the trial was rendered unfair and the verdi ct

rendered suspect. Lockhart v. Fretwell, 506 U S. 364, 369

(1993).

However, this two pronged approach to ineffective
assi stance of counsel does not apply in all Sixth Arendnent
situations. Petitioners are freed fromhaving to prove actual
prejudice in two specific types of Sixth Amendnent cases:
situations were a defendant has been constructively denied
counsel and situations where a defendant’s attorney has | abored
under an actual conflict of interest.

b. Constructive Denial of Counsel

The concept of constructive denial of counsel has been

recogni zed by the Suprenme Court in both Strickland, 466 U S. at

692, and United States v. Cronic, 466 U. S. 648, 658-660 (1984).

What makes constructive denial of counsel different fromthe run

of the mll ineffective assistance of counsel case is that
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prejudice is presuned. Cronic, 466 U. S. at 658. Conic
docunents three situations where constructive denial of counsel
may arise: (1) where counsel is denied conpletely, (2) where
“counsel entirely fails to subject the prosecution’s case to a
meani ngf ul adversarial testing,” and (3) where circunstances
dictate that “although counsel is available to assist the accused
during trial, the likelihood that any | awer, even a fully
conpetent one, could provide effective assistance is so snal

that a presunption of prejudice is appropriate without inquiry
into the actual conduct of the trial.” 466 U S. at 659-60. The

paradi gmati c exanple of the last situation is Powell v. State of

Al abama, 287 U.S. 45 (1932), otherw se known as the Scotsboro
trial, where the “defendants, young, ignorant, illiterate,
surrounded by hostile sentinent . . . charged with an atrocious
[capital] crime regarded with especial horror in the comunity
where they were to be tried, were thus put in peril of their
lives wwthin few nonents after counsel . . . began to represent
them” |d. at 57-58. The Suprene Court has explained that there
are two reasons why prejudice is presuned in constructive deni al
of counsel cases. First of all, “[p]rejudice in these
circunstance is so likely that case-by-case inquiry into

prejudice is not worth the cost.” Strickland, 446 U S. at 693.

And second, “such circunstance involve inmpairnments of the Sixth

Amendrent right that are easy to identify and, for that reason
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and because the prosecution is directly responsible, easy for the
governnent to prevent.” |d.

c. Conflict of Interest

The conflict of interest standard has been held by sone

courts to be a species of the constructive denial of counsel.

See Childress v. Johnson, 103 F.3d 1221, 1229 (5th Gr. 1997).
While this may be the case (we do not feel it necessary to

qui bbl e over classifications), the Suprene Court has stated that
conflict of interest cases warrant “a simlar, though nore
limted presunption of prejudice,” than afforded in traditional

constructive denial of counsel situations. Strickland, 466 U. S.

at 693. Prejudice in actual conflict of interest situations is
not presuned, per se, but “is presuned only if the defendant
denonstrates that counsel ‘actively represented conflicting
interests’ and that ‘an adverse conflict of interest adversely

affected his |lawer’s performance.’” |d. (quoting Cuyler v.

Sul livan, 446 U S. 335, 348-50 (1980)).

O course, the above anal ysis of when prejudice may be
presunmed in actual conflict of interest cases begs the question:
what is an actual conflict of interest? W have yet to find a
definition of an actual conflict of interest, though this, of
course, has not stopped courts fromfinding actual conflicts of

interest to exist. See Cuyler, 446 U.S. at 356, n. 3 (Justice

Marshal | dissenting)(“‘[c]lonflict of interests’ is atermthat is
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often used and seldomdefined."). The Third Crcuit has
suggested that courts look to prevailing nornms for guidance in
determ ning what is an actual conflict of interest and has turned
to the Model Code of Professional Responsibility (“Mdel Code”)

for guidance. Governnent of the Virgin Islands v. Zepp, 748 F.2d

125, 135 (3d Gr. 1984). The Mdel Code “proscribes the
representation of conflicting interests in order to avoid
interference with counsel's fiduciary obligations to maintain
undi vided loyalty, to preserve attorney-client confidentiality
and to assure conpetent representation for each client.” [d. As
Zepp el aborates, the Mdel Code

requires that a | awyer exercise i ndependent

j udgnment on behalf of a client. DR 5-105
proscri bes enpl oynent which may interfere
with the lawer's *'independent professional
judgnent’ on behal f of another client. The
Code does not specifically refer to
‘conflicting interests, but describes the
problemin EC 5-14 as concerning clients who
have ‘differing interests,’ whether such
interests be ‘conflicting, inconsistent,

di verse or otherw se discordant.’” The Code's
prohi bition focuses upon the relationship
between the clients, that is differing
interests which may affect the independence
of the attorney's professional judgnent.

Mal  en and Levit, Legal Ml practice 241 (2d
ed. 1981).

| d.
Qur Court of Appeals has pointed out that “[t]he
typical conflict of interest cases giving rise to clains of

i neffective assistance of counsel involve nultiple representation
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of clients . . . .7 Zepp, 748 F.2d at 135. Yet, these are not
the only situations where an actual conflict may arise. An
actual conflict of interest may al so exi st when “‘during the
course of the representation, the defendants' interests diverge
[fromtheir counsels’] with respect to a material factual or

| egal issue or to a course of action.”” 1d. at 136 (quoting

Sullivan v. Cuyler, 723 F.2d 1077, 1086 (3d G r. 1983)(“Sullivan

I1”). Thus, the Third Crcuit has found that an actual conflict
exi st ed when defense counsel faced potential crimnal liability
on the sanme charges for which the defendant was tried and al so
acted as a prosecution witness. 1d. at 135-139. Yet, there are
few, if any, situations beyond those posed by Zepp (attorney

under investigation for role in client’s crine) and Sullivan |

(representation of nultiple defendants) where the Third G rcuit
has found an actual conflict of interest to exist. And, there
are no cases that we are aware of, either in this circuit or any
ot her, where a court has found an attorney to have a conflict of
interest wwth his client because of intimdation |evied by one of
the client’s crimnal associates. Thus, though we are surprised
that this issue has not been raised before, Petitioner’s argunent
that his co-defendants’ threats created a conflict of interest
between himand his attorney seenms to be an issue of first

i npr essi on.

2. Petitioner was Not Constructively Deni ed Counsel
Due to a Conflict of Interest with M. LaCheen
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Petitioner argues that he was constructively denied
counsel due to an actual conflict of interest wwth his attorney.
This alleged conflict was the result of threats supposedly nade
agai nst M. LaCheen by Petitioner’s fell ow co-defendants--
specifically Leonetti and Scarfo. Petitioner clains that the
threats against his attorney affected M. LaCheen’s entire
representation-- including his decisions regarding negotiating a
pl ea, calling wtnesses, nmaking appropriate objections and

pressing for a severance. See Petitioner’s Suppl enental

Menorandum at 8; Petitioner’s Reply at 9. Since Petitioner is

basing his claimon an actual conflict of interest, he nust

denonstrate that M. LaCheen actively represented conflicting
interests’ and that ‘an adverse conflict of interest adversely

affected his lawer’s performance.’”” Strickland, 466 U S. at 693

(quoting Cuyler, 446 U. S. at 348-50).

However, before we can exam ne whether a conflict of
i nterest existed between Petitioner and his counsel, we nust
first examne, in detail, M. LaCheen’s testinony at Petitioner’s
8§ 2255 hearing. Only then will we be equi pped to determ ne
whet her a conflict of interest did, in fact, exist.

a. M. LaCheen’ s Testinony

The bul k of Petitioner’s § 2255 hearing on May 13, 1998

consisted of the testinony of his trial attorney, Stephen

LaCheen. See Tr. 5/13/1998 at 23-185. W had an anple
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opportunity to hear this testinony and observe the deneanor of
M. LaCheen. W find nost, but not all, of his testinony to be
credible. W credit the follow ng testinony:

M. LaCheen testified that he is 63 years old and has
been practicing crimnal law for the better part of 41 years.
Id. at 90. M. LaCheen has been a highly regarded defense
attorney. Martindale Hubbell gives M. LaCheen an “A’ rating.
Id. at 92. M. LaCheen is on the editorial board of the
Phi | adel phi a Lawyer Magazine. 1d. In 1997, M. LaCheen was
presi dent of the American Board of Crimnal Lawers. |1d.

Over the years, M. LaCheen has handl ed t housands of
crimnal cases, including the Petitioner’s. 1d. Hs clients
i ncl uded accused nurderers, rapists, drug dealers, "white collar
crimnals", and a few all eged nobsters. M. LaCheen acknow edged
that he believes there is a nob in Phil adel phia, and he was
famliar with the type of crines the mafia was identified wth,

i ncluding crines of violence, such as nurders. |d. at 92-96.

M. LaCheen has defended a few death penalty cases. He has
accepted court appointnents over the course of his career and
believes he is still on the appointnent |ist, although he has not
taken many appointnents recently. M. LaCheen has represented
many private clients who retained him He has al so represented

| awyers accused of crine, including Robert F. Sinone, Esq., his

co-counsel in the Scarfo RI CO prosecution. He defended Sinone in
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federal court in New Jersey in the md 1980's, when Sinbne was
prosecuted for perjury. Later, in the early 1990's, he
represented Sinone in what he recalled to be a notion to obtain a
parol e hearing follow ng Sinone's conviction in the Eastern
District of Pennsylvania for RICO violations stenmng in part
fromthe Rouse extortion. 1d. at 97-99.

St ephen LaCheen had experience in joint trials with
ot her counsel involved before Petitioner’'s case. Mre
specifically, he had defended accused crimnals in joint trials
in which Sinone was his co-counsel. One such case nmany years ago
was the case of Junior Staino® and Lillian Reis. Another such
case was the 1987 Phil adel phia Court of Common Pl eas prosecution
of Scarfo, M. Pungitore and six or seven of M. Pungitore's
ot her RI CO co-defendants in what is comonly known as the
Sal vatore Testa nurder case. |1d. at 100-04.

M. LaCheen acquired Joseph Pungitore as a client in
the md-1980's on a referral from Robert Sinone. Initially, M.
LaCheen agreed to represent M. Pungitore in a State of New
Jersey booknaki ng prosecution; however, the indictnent was soon
super seded, and Petitioner was charged with violations of the

state RICO statute. Thereafter, M. Pungitore was indicted in

8. Phil adel phia La Cosa Nostra sol dier Ralph Staino, Jr., also
known as Junior Staino, was Pungitore's co-defendant in the
instant RI CO case. The case to which LaCheen alluded invol ved
the sane felon, but a different felony.
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the Testa nurder case. M. LaCheen represented himin that case,
as well. Finally, Petitioner was indicted in the instant R CO
action in the Eastern District of Pennsylvania. As noted, M.
LaCheen's office entered an appearance two days after the January
11, 1988 indictnent. M. Pungitore was a paying client who
privately retained M. LaCheen. Although he did not recall how
much he was paid, M. LaCheen acknow edged that it was probably
somewhere in the vicinity of, but |ess than $100,000. 1d. at

101- 04.

M. LaCheen entered the instant case within hours after
the indictnent. A glance at its first page shows that there were
ei ght een co-defendants. Absent non-trial dispositions or the
granting of a severance notion, which is unusual in this type of
conspiracy case, the likelihood that he would be participating in
ajoint trial had to be nore than obvious to Petitioner’s
counsel. M. LaCheen had participated in joint trials in the
past and understood full well that they required substanti al
accommodation of the varying styles and tactics of the defense
| awyers involved. |[d. at 130.

Al t hough M. LaCheen filed a severance notion for his
client on June 30, 1988, the notion was generalized in nature and
never addressed the issue of possible spillover prejudice from
testinmony that mght inplicate | ead counsel Sinone in the Rouse

extortion. This was because Sinone was Scarfo's attorney of
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choice. It was obvious that he would be the | ead counsel in the
trial, and there was strong feeling against filing a severance
motion. 1d. at 30-32, 75-77. M. LaCheen said he knew who and
what Scarfo and Leonetti were, and he did not think it advisable
for his client to appear unwilling to go to trial with Scarfo
when he, Scarfo and the other co-defendants were being held in
the sanme jail without bail. [d. at 117-18, 148. No other
defendant joined in Petitioner's severance notion, and al

di savowed it.

Clearly, the die was cast at the July 7, 1988 pre-trial
conference for the enploynent of a joint defense strategy with
Sinone as | ead counsel. M. LaCheen voiced no di sagreenent.
Knowi ng all of these things, M. LaCheen never returned his fee,
never noved to w thdraw (although several counsel did w thdraw
before trial began in Septenber, 1988), and proceeded to prepare
for what promsed to be a lengthy joint trial subject to the
strategi c gui dance of Robert Sinone.

M. LaCheen testified that he agreed to participate in
the joint defense strategy. He understood that it was not a
denocracy and everybody else -- the defendants and the defense
| awyers, many of whom were very capabl e and had substanti al
reputations -- went along with it. The defense was "to attack
the rats" and suggest to the jury that the governnment was

unreasonable in asking any jury to find the defendants guilty
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beyond a reasonabl e doubt on the testinony of such unsavory
characters. The sane defendants had gotten across the board
acquittals in two previous prosecutions tried within the
precedi ng twel ve nonths with Sinone as | ead counsel spearheadi ng
this very strategy and denolishing the principal cooperating
governnent witnesses Del Gorno and Caramandi.® 1d. at 122-24.
M. LaCheen and Robert Sinone had very different
courtroomstyles. M. LaCheen knew this fromhis own experience.
He had seen Sinone in action and tried cases with himby the
sumrer of 1988 when he agreed to pursue the joint defense
strategy. Sinone believed in trying cases with a view to what
woul d be attractive to a jury and what woul d annoy it.
Consequently, he was | oathe to object, reasoning that if he
objected, the jury would believe that the testinony nust have
really hurt his client. On the other hand, if he did not object,
he believed it would be easier to persuade the jury that the
testinony did not hurt. 1d. at 38, 46. M. LaCheen’s style was
to object much nore frequently, and he knew Si none probably
considered hima "nitpicker." |1d. at 145-47. Additionally,

Si none urged decisions on the basis of what woul d be good for the

9. One prosecution was the CCE prosecution of Scarfo, Leonetti,
and several other nobsters in Eastern District of Pennsylvania
Crimnal No. 87-00258. Al of the defendants who

proceeded to trial were acquitted in this case in Decenber, 1987.
The second was the Testa murder prosecution in the Court of
Common Pl eas of Phil adel phia which resulted in acquittal of al
defendants in May, 1988.
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group of defendants as a whole, rather than what m ght help an

i ndi vi dual defendant. Consequently, he urged against calling
alibi and character witnesses. |1d. at 35-38. Petitioner’s
counsel did not particularly |like the way the case was bei ng
tried, but many other reputable |awers did, and it was difficult
to quarrel with the recent stunning success of Sinone's approach.
Consequently, influenced by peer pressure, M. LaCheen went

along. [d. at 30-32, 144. M. LaCheen testified that sone

| awers had to get perm ssion from Sinone to cross-exani ne

W tnesses in given areas, but he did not recall this happening to
him 1d. At 35-38, 49-50. To the contrary, M. LaCheen cross-
exam ned Del G orno, Caramandi, Mdgin and any ot her w tnesses
who had anything to say specifically about Pungitore. Wen asked
if he participated substantially in the trial, M. LaCheen
replied: "absolutely." He acknow edged that he gave the second
or third | ongest defense summati on and expressed the view that it
was certainly the best. 1d. at 130-31.

Both Petitioner and his counsel actively chose to
pursue a joint defense strategy in this case. |ndeed, Septenber
9, 1988 provided Petitioner and M. LaCheen with several
opportunities to di savow their adherence to the joint defense
strategy, even after he had | ost his severance notion, but none

were sei zed.
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| medi ately after Petitioner’s severance notion was
deni ed, the governnment noved to disqualify Sinone on conflict of
interest grounds. |If Sinone were disqualified, M. LaCheen could
have been in a position to defend M. Pungitore in a style nore
to his liking. Nonetheless, M. LaCheen went to sidebar with
Si none and opposed the governnent's notion, stressing Sinone's
value to the defense team M. LaCheen characterized Sinone as
"the one | awer who knows not only about the case but [has] tried
three of four cases before. He probably has nore know edge than
the rest of us together . . . ." M. LaCheen al so vouched for
Sinone to the court, assuring the court that Sinone would not
inject his owmn credibility into cross-exam nation of w tnesses
like Del G orno and Caramandi who mght inplicate Sinone in the

crimes they were describing. Tr. 9/9/88 at 50, 47-48. |If M.

LaCheen did not believe that the joint defense strategy was
vi abl e, one would think he would have remained silent in the face
of the governnent's notion, if not in fact joined it. |Instead,
he fought actively to keep Sinone in the case as his co-counsel.
M. LaCheen's lionization of Sinobne was nore than
gratuitous flattery. As he admtted on cross-exam nation, there
were good reasons why Sinone's presence in the defense canp
advant aged all the defendants. The defense teamfelt that the
government was trying to get Sinone out of the case because he

was the best |awer. He was the nbst experienced litigator in a
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group of experienced and excellent |awers. He had intimte
famliarity with the vulnerabilities of the key governnent
cooperating wtnesses. Mireover, Sinone had a reputation as an
excel l ent cross-exam ner and as being a | awer who was
particularly good at ingratiating hinself with juries. Further,
he had a reputation as an orator capable of delivering stem

w nding summations. Tr. 5/13/98 at 120-21, 129.

Petitioner and his counsel had another opportunity to
di stance thensel ves from Scarfo and Si none when Si none presented
the issue of potential tenporary absence of sone defense counsel
fromthe trial. Sinone asserted in open court that all the
def endants and | awers were working together as a team and that
all the defendants had agreed to permt their |awers to | eave
the courtroomfromtine to tine. The |awers could be working on
the case in the library or el sewhere. Sinone did not want the
case to be delayed by a series of waivers at every such
occurrence. The court and Sinone discussed the possibility of
preparing a general witten waiver. No one, including M.
LaCheen, objected. 1In fact, after the court and Sinone agreed to
| ook into the concept of a general witten waiver, M. LaCheen
offered his confirmatory "Amen" by stating: "That's what | wote

down, a witten general waiver." Tr. 9/9/88 at 59-62. Thus, M.

LaCheen expressed his agreenent to pursue the joint defense

strategy in this unsolicited expression of support for the
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concept of teamrepresentation. A few days |later, on Septenber
13, 1988, a witten general waiver was presented by the defense
teamto the court and entered of record. Both Petitioner and his

attorney signed it. Tr. 5/13/98 at 130.

On the face of the record, there can be little doubt
that M. LaCheen willingly, if not totally enthusiastically,
decided to cast his client's ot wwth his co-defendants and
pursue the joint defense strategy. Certainly, through the
begi nning stages of the trial he was confortable with this
strategi c choi ce which was enbraced by the other defense | awers
in the case, nost of whom M. LaCheen characterized as excell ent
attorneys whose judgnent he respected. If M. LaCheen's
m sgivings with the joint defense strategy grew as the case went
on, they never grew to the point that he renewed his notion to
sever or nmoved to w thdraw

M. Pungitore essentially contends now that his
attorney, Stephen LaCheen, was threatened and intim dated by
Scarfo, Leonetti and Sinobne and, consequently, failed to take
actions on his behalf that he would have taken had he not acted
in a cowardly fashion. A careful reading of the record of the
case shows that his charges are inaccurate and unfounded.

Initially, it should be noted that any threatening
statenents and actions referred to by M. LaCheen in his

testinony are supposed to have occurred after the trial began.
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Thus, it is illogical to suggest that actions taken before then
were the product of this alleged intimdation. For exanple, M.
LaCheen' s decision to seek a severance on general rather than
spill over grounds pre-dated the trial by two nonths. Likew se,
during the summer of 1988 he prepared for a joint trial with
Sinone as | ead counsel. Hi s decisions to adhere to the joint
defense strategy and not withdraw fromthe case could not have
been influenced by any threats all egedly made by Leonetti nonths
| ater.

W indicated earlier that we accept and credit the
foregoing testinony. W have far nore difficulty in crediting
and accepting the testinony of M. LaCheen with regard to the
alleged intimdation. Qur findings are as foll ows:

We accept the testinony of M. LaCheen that the all eged
threats by Leonetti were typically nmade in a joking fashion and
usual |y were occasioned by what the rest of the defense team
perceived to be M. LaCheen's excessive objections that deviated
fromthe philosophy of the joint defense strategy. According to
M. LaCheen, after one such objection, Leonetti told himthat he
had orders to kill himif he made anot her objection. 1d. at 40-
41. \Wiile this statenment made hi munconfortable, it did not
deter himfrom maki ng nore unwel cone objections. After another
such objection Leonetti allegedly told Petitioner’s counsel that

one of the reasons he wanted to be acquitted was so that he could
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give M. LaCheen and his client, M. Pungitore, a good beating
when everythi ng was over. But again, M. LaCheen stated that
this statenment was said in jest. 1d. at 43-44. M. LaCheen
noted that Leonetti had a penchant for draw ng pictures of dead
rats, for glaring at people, and for keeping hit |ists of nanes
of people who aroused his ire, placing check marks next to the
nanmes on the occasion of each offending incident. Yet, again M.
LaCheen states that this was all done “jokingly.” 1d. at 39.
Waile all of this nmade M. LaCheen unconfortable, he testified:
"Did | think they were going to kill ne? No. Ws it a concern?
Yes." 1d. at 45. M. LaCheen went on to say that although there
was an at nosphere of intimdation that he sensed increasingly
through the trial, "nobody ever cane to ne -- except the one tine
Leonetti used the word, kill-- nobody said, if you do this you're
gonna get hurt, if you do that, you know, there's going to be
sone retribution." [1d. at 55.

In view of the joking fashion in which any all eged
threats were nmade, we do not accept or credit any testinony to
the contrary that these threats were taken seriously by M.
LaCheen. Qur view is independently bolstered, as we wll later
di scuss, by the professional actions of Petitioner’s counsel.

In simlar fashion, we do not accept M. LaCheen’s
testinmony that as the trial went on, he becane increasingly

uneasy about the presence of Nicky Scarfo, Jr. in the defense
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attorney's conference roomduring breaks, and that he cane to
view himas a spy for his father. M. LaCheen testified that
this presence nade hi mnore circunmspect about expressing his
views. 1d. at 34. It would seemthat any crucial information
woul d have been relayed to M. Scarfo by his | awer with or

W t hout the presence of a “spy.” The lack of any real basis for
concern is supported by M. LaCheen’ s testinony that he received
no affirmati on of his concerns fromany co-counsel, whose

pr of essi onal judgnent he respected. |[d. at 40-41, 70.

I f M. LaCheen did feel unconfortable he neverthel ess
continued to try the case. He even went so far as to try to
reinitiate guilty plea inquiries with AUSA Fritchey during the
testinonial part of the trial, despite Leonetti's public
assertion that no one was going to plead guilty. This reflects
that M. LaCheen pressed ahead with what he thought best for his
client, regardless of what the effect m ght be on other
defendants. M. LaCheen’s devotion to his client is further
denonstrated by his continued objections that aroused Leonetti's
ire and which persisted even into the governnent's rebuttal
sunmmat i on.

The record will not support a finding that Petitioner’s
counsel failed to take a course of action in M. Pungitore's
def ense because of real concerns about M. LaCheen’ s personal

safety. Simlarly, we do not credit any testinony that
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Petitioner’s counsel was reluctant to put on character or alibi
testi nony because of fear of retaliation. W believe that this
deci sion was actually pronpted by other commbn sense reasons
related to trial strategy and the great weight of governnent
evi dence.

Furthernore, even if we were to accept this testinony,
and we do not, it does not provide a |legal basis for relief.
According to M. LaCheen’s testinony he chose not to call ali bi

and character w tnesses, not because M. LaCheen feared that he

woul d be killed, but because of M. LaCheen's fears for the

safety of his client and his client's famly. Thus, even if we

were to accept M. LaCheen’'s testinony as true, M. LaCheen did
not forbid the use of character and alibi testinony by the
Petitioner. Rather, Petitioner’s counsel testified that he told
M. Pungitore that Petitioner should seek clearance to present
this testinony. W are concerned wth the actions of counsel,
not the client.?®

Wth respect to character and alibi testinony, M.

LaCheen allegedly told M. Pungitore that he woul d do what he

wanted: "tell me you're willing to face the consequences and |11
put it on." M. Pungitore put it off and never told LaCheen to
10. If we were to accept the testinony of M. LaCheen, and we do

not, he could hardly be faulted for not advising his client to
present character and alibi testinony which nmay have resulted in
severe retaliation against M. Pungitore by the mafi a.
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go ahead with the character or alibi testinony. 1d. at 61-64,
132-37, 141. Indeed, followi ng the testinony of approximtely
ten defense wi tnesses, Sinone said to everyone, in our presence:
"if anybody di sagrees with ne, raise your hand, | believe all the
def endants would rest, is that correct?" No one responded, and
the court noted: "That notion having been made all the defendants

would rest.™ Tr. 11/9/88 at 110-11. Not only did M. Pungitore

not raise his voice to the court, he also gave no indication that

he wanted to present testinony to his counsel. Tr. 5/13/98 at

143-44. Thus, "no decision" on M. Pungitore's part becane "a
decision;" and, in any case, the failure to present character and
alibi wtnesses was not attributable to any intimdation of M.
LaCheen.

As to the remaining assignnents of ineffective
assi stance of counsel, we credit M. LaCheen’ s testinony that he
made his objection to the governnent's rebuttal summation on
vouchi ng grounds, despite instructions from Si none not to object.
Qobvi ously, any accunul ated intimdation from Si none, Scarfo and
Leonetti did not prevent M. LaCheen even at the very end of
trial from nmaki ng what he thought was an objection that his sense
of professionalismrequired himto nake.

M. LaCheen's forbearance about cross-exam ning

Caramandi about drug abuse cannot be laid to a response to

intimdation either; rather it cane from peer pressure of other
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| awyers who persuaded M. LaCheen to their view that it was best
to | eave the area alone. W credit M. LaCheen's best
recollection that it was Joseph Santaguida, Esq., counsel for
Frank Narducci, Jr., who persuaded himnot to cross-examne in
this area. 1d. at 50.

As to not noving for severance on spillover grounds, we
do not credit the testinony that M. LaCheen declined to take
this course of action for nuch the sane reason he did not buck
the joint defense strategy by presenting character and ali bi
W tnesses. W believe that Petitioner chose not to raise this
i ssue because he wi shed to pursue the joint defense strategy
whi ch has proved anmazingly successful in the past. And, even if
we believed that the true reason M. LaCheen did not raise the
spill over issue was because he considered it unwise for his
client to appear to not want to go to trial with Scarfo, id. at
117-18, this is not a legal basis for relief. M. LaCheen was
still working in his client’s best interest and we woul d not
consider this advice to be unreasonabl e, under the circunstances.

The issue which nost troubles this court, and which was
explored in sone depth during the 8 2255 hearing, is, if there
were alleged threats, why M. LaCheen failed to bring themto the
attention of the court or anyone else. I1ndeed, M. LaCheen never
reported any perceived threats to the Phil adel phia Police

Department, Pennsylvania State Police, FBlI, or any other |aw
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enf orcenent organization. He did not report themto the
prosecutors. Mre significantly, he did not bring themto the
attention of this court or any other court-- under seal or

ot herwi se. He made no record regarding them He never
resurrected his severance notion. He never noved to w thdraw

He never discussed the alleged problemw th the Chief Judge or
any other federal judge. 1d. at 148-169. M. LaCheen now gives
several purported explanations for why he kept his alleged
concerns to hinself.

One explanation M. LaCheen gave at the hearing was
that he did not think bringing the natter to the attention of
this court would help. To have done so would have required the
meki ng of a record. He clains that he woul d have | ooked foolish
in the eyes of his peers and that the court would probably not
have taken any action anyway. He testified as foll ows:

Ch, Judge, the co-defendant's glaring at ne.

Hel | o. How does that sound? . . . there's

seventeen | awers and sevent een defendants

and everybody el se is going -- al nost

everybody else -- is going along with the

program and here comes Steve LaCheen to go to

t he Judge and say, Judge, Philip Leonetti is

drawi ng pictures of dead rats and checking

off nmy nanme on a thing.

ld. at 150.
M. LaCheen testified further along these

i nes:

| would have to have nade a conplete record
in front of the Judge, who would have to
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interrupt the trial of seventeen defendants

and seventeen | awers and listened to ne

whi ni ng about what it was that | thought was

happeni ng and saw happeni ng.
Id. at 169.

M. LaCheen al so expressed the opinion that he woul d
not have been successful given what he had to work with and what
his all egations would have been. 1d. at 158.

If real threats were present, M. LaCheen obviously
could have filed a notion for relief under seal and sought an in
canera hearing, if necessary. The conbined efforts of the
prosecutors and | aw enforcenent comunity were sufficient to
safeguard the jurors anonymty and protect nunerous governnent
W tnesses throughout the lengthy trial process. W find,
however, that M. LaCheen’s testinony did not establish the
exi stence of any real threats to him

Absent any real threats, we would have to agree with
M. LaCheen's testinony that “whining” to the court woul d have
made hi m | ook foolish. Wthout question, the bluster, bravado
and "trash tal k" of crimnals can be vexing and unpl easant.
However, in the real world, experienced crimnal |awers are
undeterred with such nonsense and go about the business of
representing their clients. The record of this trial shows that

M. LaCheen did exactly that. W find it hard to believe that

M. LaCheen could have lasted in the crimnal bar for as |ong as
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he has, nuch | ess achieved the reputation he has gained, if he
had not devel oped the ability for ignoring such talKk.

We find that none of the assignnents of ineffective
assi stance of counsel resulted fromany true intimdation of
Petitioner’s counsel. Any hearing before this court, during the
course of the trial, would have inquired into what M. LaCheen
had failed to do but for Leonetti's actions, and nothing
substantial could have been nmentioned. M. LaCheen could have
said that he had second thoughts about his participation in the
joint defense strategy, but by then the trial would have been
wel | under way, and we would have required himto continue. The
| ogi cal conclusion to be drawn is that an inportant reason why
M. LaCheen did not bring this alleged conduct to the court's
attention is that it was ultimately trivial in that it did not
have a significant effect on his performance. |f M. LaCheen had
truly been frightened for his safety, we are certain he would
have had nmuch nore to tell the court than that Leonetti was
meking lists and drawi ng pictures of dead rats. [|ndeed, only
now, in a 8 2255 proceeding, has this conduct taken on magnified
significance in M. LaCheen's m nd.

The second expl anation M. LaCheen now gives for not
bringing the matter to anyone's attention during the trial is
that he feared that doing so would only help the prosecution

while nmaking matters worse for his client. For ideol ogical or
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ot her reasons, he did not want to help the prosecution. Mking a
record of the matter would have required himto point an
accusatory finger at Philip Leonetti and, perhaps, nmake him a
Wi tness in an obstruction of justice case, M. LaCheen testified.
He also testified that “whining” to the court mght have led to
mob retribution against M. Pungitore or his famly. If M.
LaCheen actually doubted that he woul d be accorded any relief
fromthe court (and we will take himat his word), it appears
that he had nmuch to lose and little to gain. Petitioner,
hi msel f, apparently agreed with this assessnent, inasnuch as he
never asked M. LaCheen to bring these nmatters to the attention
of the court or anyone else. 1d. at 165-67. Under the
ci rcunstances, M. LaCheen did not provide substandard
representation to his client in remaining silent.

Finally, M. LaCheen asserts that he was extrenely
di stressed by what had gone on, but he did not know what to do
about it. This assertion presents sone credibility problens, to
say the least. Gven the length and breadth of experience that
St ephen LaCheen has, there is no reason to believe that he did
not know every one of his options in dealing with Leonetti's
al | eged conduct.

| f M. LaCheen truly believed that Leonetti had so
intimdated himthat he was not providing professionally

ef fective assistance for his client, it would have been his duty
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to advise the court, withdraw fromthe case, or take other
appropriate action. The fact that he chose not to indicates his
conviction that such was not the case. Additionally, M. LaCheen
never returned M. Pungitore's fee and apparently feels no
obligation to do so. He still regards hinself as an ethical
menber of the bar who and continues to practice |aw. These
facts, though circunstantial in nature, when coupled with an
exam nation of the trial record, are consistent wth our finding
that M. LaCheen was not deterred by intimdation and provided
effective professional representation for M. Pungitore at al
times he represented him

After listening to M. LaCheen on the stand, we do not
believe that the attorney ever felt that he was in any real
danger of being killed or harned by any of the co-defendants.
Wil e the actions of co-defendants and co-counsel nmay have nade
M. LaCheen feel unconfortable, there is a very real difference
bet ween feeling unconfortable and feeling threatened. M.
LaCheen’ s deci sions were made out of concern for his client’s
best interests, not his own. W find that any decisions that M.
LaCheen now regrets maki ng or not making, were not the result of

fear for his safety, but were the result of deciding to go al ong
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with the defense team strategy that had worked magi c on a nunber

of previous occasions. !

11. There is no reason to doubt LaCheen's sincerity in saying
that he may never live | ong enough to overconme how he feels about
Pungitore's trial. However, it is clear that his views are
substantially colored by hindsight and that he deeply second-
guessed his strategy in what in his mnd nust be one of the nost
di sappointing trial defeats of his career, however predictable
the result nay have been given an objective evaluation of the
evi dence.

For exanple, M. LaCheen testified:

In retrospect, | can | ook back and say there
were a nunber of other things, but every day,
| thought -- | believed that | was
representing ny client, but things add up and
you realize -- | realized, unfortunately,

that it -- it -- there were things that

shoul d have been done that weren't done.

Tr. 5/13/98 at 47.

He testified further about the constraints of the joint
def ense strategy:

And there were certain restrictions that were
put on us by this entire conbination of

facts, this totality of circunstances, that
did not permt ne to do what now, | can | ook
back and say, boy, you know, sonething el se
shoul d have been done.

|d. at 55.

Later, when being pressed about why he did not nove to
wi thdraw fromthe case if he was truly distressed about
Leonetti's alleged conduct, M. LaCheen expl ai ned why he thought
his client did not receive a fair trial

| wasn't wal king out on ny client. | was

going to try the case, the best way | could

under the circunstances. | just think the

ci rcunst ances were such that he was deprived

of a fair trial. That's what this is all
(continued...)
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b. No Conflict of Interest Exists Under These
Fact s

Under these facts, we cannot conclude that Petitioner
was constructively deni ed counsel because of a conflict of
interest resulting fromM. LaCheen's fear for his personal
safety. As we have di scussed above, we do not find that M.
LaCheen ever honestly felt afraid for either his life or |inb,
nor do we believe that his performance was affected by what M.

LaCheen characterizes as an air of intimdation. Therefore, even

11. (...continued)
about. You want to turn it into ne,
apparently, but it's about whether or not
there was a fair trial under the

circunstances.... [I]t wasn't the Court that
didit, it was the way in which the case was
tried..

ld. at 159.

Distilled to its essence, the real problemfor M.
LaCheen is not Leonetti's allegedly uncivil behavior, because
ultimately M. LaCheen was undeterred by it, as any crimnal
| awyer worth his salt should be. The real gnaw ng probl emt hat
haunts himis that he agreed to join in the joint defense
strategy, and while his msgivings about it increased as the
trial continued, he had commtted hinself and his client to a
speci fic course of action fromwhich they could not retreat
readily. The passage of tinme has only intensified his belief
that he nade a terrible mstake in agreeing to this. However, as
Strickland teaches, the Sixth Anmendnent contenpl ates nmany
alternative strategies and styles that can be enployed in any
gi ven case, and professional effectiveness cannot be eval uated
with the benefit of hindsight; rather, it nust be assessed on the
basis of the circunstances as they appeared to the attorney at
the tinme. When M. LaCheen says M. Pungitore did not receive a
fair trial, he makes that declaration generically under his own
standard. Under the standard adopted by the Suprenme Court in
Strickland his representati on was nore than adequat e.
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assum ng that a conflict of interest could be created by threats
| evied against an attorney by his client’s co-defendants,
Petitioner has failed to show that M. LaCheen “‘actively
represented conflicting interests’ and that ‘an adverse conflict

of interest adversely affected [M. LaCheen’s] perfornmance.

Strickland, 466 U S. at 693 (quoting Cuyler, 446 U S. at 348-50).

Therefore, Petitioner’s conflict of interest argunent nust fail.
| ndeed, this is not a case where Leonetti, Scarfo, or
Scarfo, Jr. cornered M. LaCheen before trial one norning, stuck
a gun to his head, and said that “if you question the next
witness, | will kill you.” And, even under these extrene
ci rcunstances we are uncertain on whether a court could find a
conflict of interest sufficient to warrant a newtrial. |ndeed,
if all it took was one serious threat against an attorney to
overturn a guilty conviction, it would be nearly inpossible to
make any mafia (or any other violent gang) conviction stick. Al
def endants woul d have to do to escape justice would be to
threaten their co-defendants’ attorneys, and they could then be
entitled to endless newtrials. |Indeed, we would not put this
tactic past an organi zati on such as La Cosa Nostra. Still, this
extrene situation has not been presented before this court.
Therefore, we have no reason to address this conplicated

constitutional question at this tine. W wll allowthat
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unenvi able task to fall to another unfortunate court which
actually has those facts presented to it.

In any case, the facts in Petitioner’s case do not
prove that he had a conflict of interest wwth his attorney which
would require a newtrial. Since the conflict of interest
anal ysis does not apply to this case, we will next view
Petitioner’s allegations through the lens of traditional
i neffective assistance of counsel.

2. Ineffective Assistance of Counsel

Petitioner clains that he is entitled to a new trial
even under the traditional ineffective assistance of counsel
standard. He clains that M. LaCheen was ineffective at trial
for failing to call character w tnesses, call alibi wtnesses,
make appropriate and tinely objections to the governnent’s
cl osing argunent, properly inpeach Caramandi, argue for a
severance based on prejudicial spillover, and properly plea
bargain. Petitioner clains that the question which nust be
answered is “whether the deficiencies in representation underm ne

confidence in the verdict,” and posits that the “answer borders

on the obvious.” Petitioner’'s Supplenental Menorandum at 18.

However, as we discussed earlier, there are actually two
guestions this court nust consider: (1) was M. Pungitore’s
counsel 's conduct deficient, falling "outside the w de range of

prof essional |l y conpetent assistance,” and (2) was the Petitioner
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prejudiced as a result of that deficient conduct? Strickland,

466 U.S. at 687; DeRewal, 10 F.3d at 104. After exam ning
Petitioner’s clainms in light of these two questions, we agree
wth M. Pungitore that the answer to the question, “was

Petitioner denied effective assistance of counsel,” borders on
the obvious. Petitioner in no way was denied his right to
counsel guarantied by the Constitution.
a. Character Wtnesses
Petitioner’s attorney was not ineffective for choosing
not to call character witnesses. Petitioner does not even state
what character wi tnesses his counsel should have called. Thus,
his bald allegations are nerely conclusory and cannot stand.
Petitioner’s argunent nust also be deened neritless
since he has not shown any prejudice by the absence of character
W tnesses. W noted earlier that we did not credit any testinony
that Petitioner’s was reluctant to put on character or alibi
testi nony because of fear of retaliation. W believed rather
that this decision was pronpted by commbn sense reasons rel ated
to trial strategy and the great wei ght of governnent evidence.
Furthernore, while presentation of character testinony
may have a substantial inpact in sonme cases, presentation of
character testinmony in M. Pungitore's case woul d have been of
little utility. The volunme of irrefutable electronic

surveill ance evi dence agai nst the Petitioner was so great that
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character witnesses could scarcely nake a difference to a jury
that heard M. Pungitore in the mdst of directing the various
crim nal operations under his control. Therefore, we can only
characterize Petitioner’s argunent that M. LaCheen was
ineffective for failing to present character testinony as
frivol ous.

If we were to credit the testinony to the effect that
counsel was reluctant to put on character testinony because of
fear of retaliation, there still would be no | egal basis for
relief. M. LaCheen testified that his decision not to cal
character (and alibi) wtnesses was nmade after consulting with
his client. M. LaCheen told Petitioner that he would do what he
want ed regardi ng character witnesses: "tell nme you're willing to
face the consequences [of putting forth character w tness
testinony] and I'll put it on." Petitioner put it off and never
told M. LaCheen to go ahead with the character or ali bi

testinony. Tr. 5/13/98 at 61-64, 132-37, 141. The decision to

not present character and alibi testinony was well within the
anbit of reasonabl e professional representation. |[|nportant
strategi c and tactical decisions should be nade only after a

| awyer consults with his client. ABA Standards 84-5.2(b);

Strickland, 466 U.S. at 688. A client's views and desires

concerning the best course to be followed are rel evant

consi derations that must be evaluated and taken into account by
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counsel . Governnent of Virgin Islands v. Watherwax, 77 F.3d

1425, 1436 (3d Cr. 1996). M. Pungitore cites no case that

hol ds that the Sixth Anmendnent requires an attorney to insist
that his client pursue the strategy he thinks provides the

mar gi nal Iy hi gher chance of acquittal, where that strategy m ght
reasonably provoke extra-legal retribution by the client's
crimnal cohorts. Courts have declined to characterize counsel's
performance as ineffective, where counsel acted according to the

defendant's restrictions on strategy. See, e.qg., Payne v. United

States, 78 F.3d 343, 346 (8th Cr. 1996)(counsel's failure to
present alternative defense strategy not ineffective assistance
when both counsel and defendant decided to "try and win the whol e
bal | of wax" by pursuing "snitch strategy").
b. Aibi Wtnesses
Petitioner’s attorney was al so not ineffective for
choosing not to call alibi wtnesses. Petitioner clains that he

lost the right to call alibi wtnesses who
woul d have testified that M. Pungitore was
wth M. Tursi paying cash for a charcoa
gray Jaguar the sane tine the Governnent

W t nesses all eged he was nurdering Robert

Ri ccobene. At the evidentiary hearing, the
Governnment submtted a New Jersey Vehicle
Regi stration purporting to establish the
Jaguar was green and not charcoal gray, al
in an effort to show that the alibi w tnesses
were m staken. Attached hereto is proof that
t he Jaguar was gray, and that it is the
Governnent’s witnesses that are m staken
[Exhibit “A’]. If [the] Governnent had
engaged in the sanme tactics to discredit the
alibi witnesses at trial, maybe the jury
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woul d have drawn the inference that if the
Governnent wi tnesses were as m staken about
ot her events as they were about Joseph
Pungitore’s role in Robert Riccobene’s

mur der, then Joseph Pungitore deserved an
acquittal. Maybe the jury woul d have wondered
if the Government could make a m stake about
the color of the Jaguar, it could be m staken
about the rest of the evidence agai nst Joseph
Pungi t or e.

Petitioner’'s Suppl enental ©Menorandum at 18.

First of all, we do not credit the testinony that ali bi
wi t nesses were not called because of fear of retaliation. W
find that M. LaCheen’'s determ nation not to call alibi
W tnesses, just like his decision not to call character
wi tnesses, was a valid tactical trial decision. Second of all,
Petitioner has failed to show any real prejudice. Presentation
of his proposed alibi, even if accepted by the court, would not
have even precluded Petitioner’s conviction for Racketeering Act
#11, as there was anple evidence of his participation in the
Ri ccobene War in general, including the conspiracy to kill Robert
Ri ccobene. Sinobne's tactical objections to presenting
fragnmentary alibi testinony in a conplex RI CO prosecution
i nvol ving nunmerous RICO predicate acts are also wel| reasoned.
The reasonabl e probability that presentation of the alibi would
have altered the verdict or otherw se created questi ons about the

justice of the proceeding is virtually nil.!? Furthernore, given

12. M. Pungitore failed to neet his burden of proof that he
(continued...)
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t he nountain of evidence presented against the Petitioner, his
argunent that the jury mght believe that the governnent was
m st aken about the rest of the evidence against the Petitioner
because it was m staken about the color of a Jaguar is sinply
frivol ous.
C. (bj ection to Governnent’s C osing

Petitioner argues that his attorney was ineffective for
failing to object to the governnent’s vouching for its w tnesses
i mredi ately when it occurred during the prosecution’s rebuttal
argunent. This argunent has been rai sed by a nunber of
Petitioner’s co-defendants and hel ps M. Pungitore no nore than

it helped them See United States v. Merlino, --- F. Supp.2d ---

, 1997 W 597885, *1, *13-14 (E.D. Pa. Sep. 17, 1997); United

States v. G ancaglini, 945 F. Supp. 813, 824 (1996).

Petitioner nmakes reference to both the governnent's

closing, in which the governnent discussed M. Del Gorno's and

12. (...continued)

coul d have actually presented testinony that would have
constituted a viable if limted alibi defense for his alleged
crinmes on the night of Decenber 6, 1983. He never presented |ive
testinmony, but only an undated investigator's report that anmounts
to hearsay. Moreover, the report itself suggests that M.

Pungi tore was involved in buying a $30,000 plus gray Jaguar for
cash, while state docunents fromthe State of New Jersey suggest
that the car purchased that night was green. Petitioner submts
still further hearsay documents with his supplenentary menorandum
of June 13, 1998 to prove that the car was gray. Suffice it to
say that these docunents are de hors the record and irrelevant in
any case, inasnuch as Petitioner failed to neet his burden of

pr oof .
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M. Caramandi's credibility, and the governnment's rebuttal, in
whi ch they discussed the credibility of the | aw enforcenent
personnel who had testified. Generally, it is inproper for a
prosecutor to vouch for the veracity of a governnent w tness.
"Vouchi ng may occur in two ways: the prosecution nay place the
prestige of the governnent behind the witness or may indicate

that information not presented to the jury supports the witness's

testinony." United States v. Roberts, 618 F.2d 530, 533 (9th

Cir. 1980), cert. denied, 452 U S. 942 (1981)(citing Lawn v.

United States, 355 U. S. 339, 359-60 n.15 (1958)). W have

reviewed the entire transcript of the governnent's closing, and
can find no vouchi ng whatsoever in reference to M. Caranmandi or
M. Del G orno. The prosecutor nerely argued the evidence in the
record; he did nothing inproper. Since there is absolutely no
evi dence that any perjury was conmtted, or that the governnent
had know edge thereof, reference to the testinony of the
governnment witnesses in closing is entirely appropriate.

We have al so reviewed the governnent's rebuttal
Petitioner references the Third Crcuit's opinion in Pungitore.
The Court of Appeals did note that there were portions of the
rebuttal summation in which the prosecutor "attenpted to bol ster
the credibility of testifying | aw enforcenent personnel and the
prosecutorial team by invoking facts which had no foundation in

the record." Pungitore, 910 F.2d at 1125. The Court went on to
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state that the defendants had not preserved their objections for
appeal, and therefore, the per se error rule delineated in United

States v. DilLoreto, 888 F.2d 996 (3d Cir. 1989), could not

apply.*® M. Pungitore seems to argue that M. LaCheen's failure
to object in a tinely manner constituted deficient assistance.
However, we note first that the per se error rule in

Di Loreto was overruled by the Third Crcuit in United States v.

Zehr bach, 47 F.3d 1252 (3d Gr.), cert. denied, 115 S.C. 1699

(1995) ("the per se reversal standard announced in DilLoreto,
however, conflicts with the Suprene Court case |law requiring the
court to anal yze prosecutorial coments case by case, in the
context of the entire trial, and reverse only where the defendant
has suffered prejudice."). As aresult, M. LaCheen’'s failure to
object is not inherently error. Instead, the prosecutor's
comments in the rebuttal sunmation nust first be revi ewed
pursuant to the harm ess error doctrine to determne if the
defendant received a fair trial before we can decide if it was

unreasonable to not object. 1d. at 1267.%

13. M. LaCheen did try to object to the vouching in the
prosecution’s rebuttal, but the Court of Appeals held that M.
LaCheen’s objection cane too late. Pungitore, 910 F.2d at 1126,
n. 58.

14. Petitioner cites Senk v. Zi merman, 886 F.2d 611 (3d Gr.
1989), for the proposition that ineffective assistance of counsel
is neasured against the lawin effect at the tine of trial and
therefore the fact that DilLoretto was overturned has no
significance. W disagree. Senk is readily distinguishable from
(continued...)

66



The Third Circuit has already held that the coments
made in this case by the prosecutor in rebuttal were an "invited
response."” Pungitore, 910 F.2d at 1123. The Third Crcuit

further explained this kind of issue in United States v. Pelullo,

and not ed that

where there is no foundation for the
defendant's assertions, the prosecutor wll
undoubtedly feel the need to respond during
rebuttal which often | eads to inproper
vouching as to the credibility of w tnesses
or to the prosecutor's own integrity or that
of his or her office. Were the defense has
made i nproper remarks, the "reply" or
"invited response" doctrine permts the
prosecution to attenpt to neutralize the
remarks, so long as he or she does not use

t he defendant's accusation as a springboard
affirmatively to attack the defense.

964 F.2d 193, 218 (3d Cr. 1992); See United States v. Young, 470

U S 1, 12-13 (1985).

In the instant case, the unified defense strategy
focused on attacking the credibility of all of the governnent
W tnesses and the credibility of the nunerous |aw enforcenent
officers involved. The Third Crcuit recounted in Pungitore the
vari ous defense cl osings and stated

[ defense attorney Sinone] anal ogi zed the

prosecution of the Scarfo famly to the
governnment's attenpt to bury unions in the

14. (...continued)

the instant case. Senk nerely held that a petitioner could not
base an ineffective assistance of counsel claimon a case that
was not decided until 17 years after the conclusion of the
petitioner’s trial. 1d. at 613-616.
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1930's, the internment of the Japanese during

Wrld War 11, the blacklisting of comunists

during the McCarthy era, the circunstances

| eading to the Kent State riots, the

persecution of Vietnam protestors, and

ultimately, in his piece de resistance, to

t he Spani sh I nquisition.

Pungi tore, 910 F.2d at 1122.

The defendants, in several different closings, clearly
suggested that the | aw enforcenent personnel had fabricated
testi nony agai nst the defendants. The rebuttal statenents of the
prosecutor, while zeal ous, were made only in response to the
defendants' collective allegations, and were therefore not
i mproper under the circunstances.

Since the government's conments in closing were not
i mproper vouching, M. LaCheen's failure to tinely object is not
deficient conduct. Indeed, we would be hard pressed to find M.
LaCheen’ s counsel to be ineffective, when M. LaCheen at | east
tried to object to the vouching (albeit a little too |late), when
we have already found the conduct of co-defendants’ attorneys,
who did not object at all, to be proper.

d. I npeachnent of Caramandi

M. Pungitore conplains that his attorney was
ineffective for failing to inpeach the credibility of cooperating
government w tness Nicholas Caramandi, a former soldier in the

Phi | adel phia La Cosa Nostra famly by cross-exam ning hi m about

his all eged past use of illegal drugs. According to the
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testimony of M. LaCheen, the defense | awers agreed as part of
the joint defense strategy to avoid cross-examnation in this
area because there was fear that Caramandi woul d say that he used
drugs with | ead attorney Robert Sinone. M. LaCheen had sone
difficulty recalling which of his fell ow attorneys cautioned him
inthis area, but he believed it was Joseph Santagui da, Esq.,
counsel for Frank Narducci, Jr. Petitioner’s counsel said he
went along with this strategy and did not cross-examne in the
area, but he would have done so had Petitioner's trial been

severed. Tr. 5/13/98 at 50.

First of all, the basis for cross-exam ning Caranmandi
about past drug use was never established by Petitioner at the 8§
2255 hearing. On the other hand, M. Caramandi had a remarkably
sordid past that provided virtually limtless cross-exam nation
material. He was a life-long felon who had participated in a
mur der and various nurder conspiracies. He had been involved in
nunmerous frauds, thefts and swindles. He engaged in w despread
extortions over a long period of tine. Additionally, he had been
pl aced in protective custody and apparently lied about his living
conditions in such custody in another trial, making them sound
nmore onerous than they were. Moreover, he hoped to receive a
| eni ent sentence in return for his cooperation, and consi derabl e
government funds had been expended on his security. On top of

everything el se, he becane flustered at one point during cross-
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exam nation and accused Sinone and Scarfo of planning to kil
him He was obliged to retract his accusation of Sinmone in front
of the jury. [If all of this was not enough to inpeach his
credibility, we cannot inmagi ne how past drug usage woul d nmake a
di fference.

The record shows that Caramandi was cross-exam ned for
several days by a host of defense attorneys, including M.
LaCheen, who asked pertinent questions that helped his client.
Declining to cross-exam ne Caramandi about past drug use was
certainly not substandard representation under the circunstances,
and Petitioner was not prejudiced by the absence of such cross-
exam nation. This ineffective assistance of counsel argunent
therefore fails.

e. Severance

Petitioner clains that his counsel was ineffective for
failing to ask the court to sever the trial based on Leonetti’s
threats and on prejudicial spillover. This issue was never
raised in Petitioner’s original 8§ 2255 notion. It was not an
i ssue at the May 13, 1998 hearing and cannot properly be raised
for the first time in a post-hearing nenorandumof law. [In any
case, the claimis neritless.

M. LaCheen did not raise the issue pre-trial, because
he and his client were satisfied to pursue the joint defense

strategy for reasons stated above. Furthernore, M. LaCheen

70



coul d not have asked for a severance before trial based on
Leonetti’s alleged threats because those all eged threats were not
communi cated until the trial was well under way.

Had M. LaCheen renewed his notion for a severance |late
inthe trial alleging spillover as a new ground, the |ikelihood
that his notion would have been granted is nil. Petitioner, |ike
nost of his co-defendants in their 8§ 2255 proceedi ngs, has
grossly overstated the alleged prejudice flowi ng from
"spillover." M. Pungitore and other co-defendants raised the
spill over argunent on direct appeal and did not noticeably
i npress the Court of Appeals. Pungitore, 910 F.2d at 1143, n. 85
("it is difficult to conclude that there is a prejudicial
spillover where there is substantial independent evidence of a
defendant's guilt"). Indeed, had Petitioner asked for a
severance based on spillover, we still would never had granted
it. Therefore, M. LaCheen's failure to ask for a severance on
this basis cannot be deened ineffective assistance of counsel.

f. Plea Bargaining
Petitioner cites the second circuit case of Boria v.

Keane, 99 F.3d 492 (2d Cr. 1996), cert. denied 117 S. C. 2508

(1997), to stand for the proposition “that a crimnal defense
| awyer nust take steps to persuade a crim nal defendant otherw se
unwilling to plea bargain where standing trial would be

suicidal.” Pungitore's Supplenental Menorandum at 16.
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Apparently Petitioner believes that his |lawer, due to Leonetti’s
threats, was unable to take the steps necessary to persuade him
to negotiate a guilty plea with the prosecution. Frankly, we
find this argunent to be preposterous.

First of all, Boria is not the law of this circuit.
Petitioner cites to no cases within the Third Crcuit where a
| awer has been found to be ineffective for failing to take steps
to persuade a client to plead qguilty.

Second, even though the governnent had anassed a great
deal of evidence against the Petitioner, this still was not a
case, like Boria, where “standing trial would be suicidal.”

Petitioner’s Suppl emental ©Menorandum at 16. | ndeed, Petitioner

had sone very good reasons for wanting to go to trial. He was
facing an extrenely stiff sentence if he was adjudged guilty.
And, the joint defense strategy used by the Petitioner in this
case had proven successful on a nunber of other occasions. See
Merlino, 1997 W. 597885 at *6.

Finally, Petitioner’s argunent coll apses because it is
sinply not supported by the facts of this case. To nake a
successful claimthat trial counsel failed to provi de adequate
advice to allow a defendant to nake an intelligent plea
bar gai ni ng deci sion, the defendant bears the burden of proving
t hat counsel’s advi ce was bel ow accept abl e prof essi onal

standards, and he nust al so prove prejudice in fact. Thus, the
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def endant nust prove that the governnent actually extended a plea
of fer and nust denonstrate a reasonable probability that: (1) the
def endant woul d have accepted the alleged plea offer, (2) the
court woul d have accepted the plea agreenent, and (3) a | esser

sent ence woul d have resulted. United States v. Day, 969 F.2d 39,

44-45 (3d Cir. 1992).

Petitioner has failed to show either that there was a
pl ea bargain offer on the table for the Petitioner to accept or
that there was a reasonable probability that the defendant woul d
have accepted the alleged offer. At the 8 2255 hearing M.
LaCheen admtted that there were only very prelimnary
di scussi ons about a plea that he, hinself, initiated, that there
was never a plea agreenent, or anything even close to one. M.
LaCheen al so acknow edged that any plea discussions were with
either police officer Friel, who had no authority in this case
what soever, or with AUSA Fritchey, who did not have the authority

to negotiate a plea on his owmn. Tr. 5/13/1998 at 172-181. The

evi dence produced at the hearing conclusively showed that there
never was any guilty plea on the table for Petitioner to accept
or for his attorney to advise himabout. At best, according to
M. LaCheen, “we didn’t get that close . . . . These were
prelimnary discussions, is what they were.” 1d. at 176. These
prelimnary discussions nost certainly never rose to the |evel of

a plea agreenent. Petitioner has therefore failed to show t hat
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t he governnent ever extended a plea offer, as required under
Day. 1°

Furthernore, even given the prelimnary nature of the
pl ea di scussions, Petitioner presented no evidence that the
United States would have accepted an plea that did not involve

cooperation. See Tr. 5/13/1998 at 176-177. And, even if the

gover nnment woul d have accepted a plea agreenent that did not

i nvol ve cooperation, we can definitively say that this court
woul d never have accepted such an agreenent. Petitioner has
presented no evidence that he woul d have accepted a pl ea which

i nvol ved cooperation. Therefore, Petitioner has failed to show a
reasonabl e probability that he woul d have accepted any offer that
t he governnent m ght have even considered making. Petitioner’s
claimthat his counsel was ineffective at plea bargaining is
conpletely without nerit and fails when subjected to any

scrutiny.

I'V. CONCLUSI ON

15. The governnent, in its answer, vigorously denied that
Petitioner had ever been offered a plea agreenent at all, |et

al one one that would have limted his incarceration to 20 years.
Petitioner attacks the government’s response, characterizing it
as a violation of the witness-advocate rule. First of all,
Petitioner has failed to produce any credible evidence that a

pl ea agreenment was ever on the table. Thus, the governnent need
not even respond to this allegation. Second, we do not find the
government’s response that it never put a plea bargain on the
table to be a violation of either the applicable rul es governing
prof essional responsibility or the law of this circuit.
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Despite sonme very creative argunents and testinony, we
find M. Pungitore’s 8§ 2255 notion to be groundless. M.
Pungitore was not denied his rights under the Fifth Arendnent.
Petitioner’s sentence did not violate double jeopardy, nor were
M. Pungitore’ s rights violated by either the court’s reasonabl e
doubt instruction or the governnent’s alleged failure to turn
over Brady material. Furthernore, M. Pungitore’ s Sixth
Amendnent rights were never violated. Petitioner was not
constructively denied counsel through a conflict of interest with
his attorney. And, M. LaCheen’s representation of the
Petitioner cannot be deened ineffective. No reason exists for
this court to recuse itself. Therefore, we wll deny
Petitioner’s 8§ 2255 notion in its entirety.

According to our records, Petitioner’s notion is the
last in the long line of habeas notions filed by the Scarfo crine
famly. Hopefully, alnost a decade after trial, this case wll
finally be put to rest.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA

Gvil No. 97-2972

Crimnal No. 88-00003-09

JOSEPH PUNG TORE

ORDER

AND NOW this 5th day of August, 1998, upon
consi deration of Joseph Pungitore’s April 24, 1997 Mdtion to
Vacate, Set Aside, or Correct Sentence Pursuant to Title 28,
United States Code, Section 2255, Petitioner’s June 15, 1998
Suppl enent al Menorandum of Law i n Support of Joseph Pungitore’s
Motion to Vacate, Set Aside or Correct Sentence Under 28 U.S. C
2255, Governnent’s July 13, 1998 Response to Pungitore’s
Suppl emrent al Menmorandum i n Support of His 28 U S. C. 82255 Mdti on,

Petitioner’s July 21, 1998 Reply to Governnent’s Response to
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Joseph Pungitore’s Suppl emental Menorandumin Support of His
Section 2255 Mdtion and the testinony presented at May 13, 1998

hearing in this matter, it is hereby ordered that Petitioner’s

Mbtion is DEN ED

BY THE COURT

Franklin S. Van Antwerpen
United States District Judge

77



