IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
EL- SAYED AHVED ABDELKAWY : CIVIL ACTI ON
V.
COW SSI ONER of the UNI TED STATES
| MM GRATI ON & NATURALI ZATI ON :
SERVI CE : 98- 784

VEMORANDUM AND ORDER

Norma L. Shapiro, J. August 11, 1998
Plaintiff El-Sayed Ahned Abdel kawy (*Abdel kawy”), a deported

alien, petitions the court to issue a wit of nmandanus ordering

def endant Conm ssioner of the United States Inmm gration and

Nat ural i zation Service (“INS’) to return himto the United States

whil e his appeal from deportation is pending. The governnent has

filed a notion to dismss for lack of subject-matter jurisdiction

and failure to state a clai mupon which relief can be granted.!?

For the reasons stated below, the governnment’s notion will be

gr ant ed.

BACKGROUND

Abdel kawy is a native of the United Republic of Egypt.
(Compl. T 4). On April 24, 1994, Abdel kawy was apprehended by

YCounsel for plaintiff subnitted a response to the
government’s notion to dismss in the formof a one page letter
The letter stated an opposition to the governnent’s notion;

i ncluded were letters docunenting an unsuccessful attenpt to
resolve this issue. Plaintiff’s letter nmerely stated the file
date of the Plaintiff’'s appeal to the inmgration judge’ s order
denying the notion to reopen and the issue before the court; it
failed to cite any authority.



border patrol agents at the Delta Airline counter in El Paso
International Airport. (ld.) Wth the assistance of an
interpreter, a border patrol agent (the “agent”) intervi ewed
Abdel kawy, (Record of Deportable Alien (Forml-213), attached as
Ex. 1 to Def.’s Brief ["Form1-213"]), and then charged himwth
entering the United States w thout proper inmgration docunents.
(ILd.) The INS personally served Abdel kawy with an Order to Show
Cause (“0sC’) why he should not be deported and oral notice that
a hearing would be set. (Order to Show Cause and Notice of
Hearing (Form1-221), attached as Ex. 2 to Def.’s Brief ["0SC']).
Abdel kawy infornmed the agent his United States address was in
Teaneck, New Jersey. (Form1-213). The agent advi sed Abdel kawy
a notice of hearing would be sent to that address and he had an
obligation to notify the Ofice of the Immgration Judge in El
Paso of any change of address. (ld.) Abdel kawy was rel eased on
hi s own recogni zance.

Abdel kawy flew to Newark, New Jersey to neet his brother,
Abdel Ahnmed Abdel kawy, a United States citizen, and subsequently
resided with Abdel Ragab, his brother’s friend, at the Teaneck,
New Jersey address. (Conpl. Y 5). A deportation hearing was
hel d on Septenber 26, 1994. Abdelkawy failed to appear and a

deportation order was entered in absentia. (Septenber 26, 1994

Deportation Order, attached as Ex. 3 to Def.’s Brief).

On Novenber 13, 1996, Abdel kawy married Kinberly J. Upchurch
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(“Upchurch”), a native-born United States citizen. (Conpl. § 9).
Upchurch filed an Imedi ate Rel ative Petition on Abdel kawy’ s
behal f in My, 1997; Abdel kawy sinultaneously filed an
Application for Adjustnment of Status. (Conpl. 7 9-10). Wen
Abdel kawy appeared for an interview in Cctober, 1997, he was
taken into custody because of the deportation order. (Conpl. 11
1la-12a, 11b?). Wiile in custody, Abdelkawy filed a notion to
reopen and a notion for change of venue; Abdel kawy avers he
failed to appear at his 1994 deportation hearing because he did
not receive notice of the date. (Novenber 3, 1997 Deci sion,
attached as Ex. 4 to Def.’s Brief; Conpl. 1 7).

On Novenber 3, 1997, the immgration judge (“1J”), denying
the notion to reopen, held the INS had conplied with the
| mm gration and Naturalization Act (“INA’) notice requirenents.
(ILd.) The 1J noted Abdel kawy waited al nost three years to inform
the court of his address change by filing an application for
adj ustnent of status. (l1d.) The IJ concluded proper notice of
the hearing was sent to the address originally provided by
Abdel kawy; even though the |letter was returned “ ATTEMPTED-
UNKNOWN', the 1J held the INS notified Abdel kawy by sendi ng the

letter to the address he had provided. Abdel kawy was deported to

2Plaintiff’s Conplaint is msnunbered. The Conpl aint
contai ns two paragraphs nunbered el even (hereinafter “lla” and
“I'l' b”) and two paragraphs nunbered twelve (hereinafter “12a” and
1] 12b11 ) .
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Egypt on Novenber 10, 1997. (Conpl. 91 14, 17). On Decenber 3,
1997, Abdel kawy filed an appeal of the denial of his notion to
reopen with the Board of Immgration Appeals (“BIA"). (Conpl. ¢
18). This mandanus action was filed on February 18, 1998.

Abdel kawy seeks an order conpelling the INSto return himto the
United States during the pendency of his appeal. (Conpl. at 7-
8) .

Dl SCUSSI ON

The governnent has filed a notion to dismss for |ack of
subject matter jurisdiction and failure to state a claim
Whet her the court has subject matter jurisdiction in view of the

IIlegal Immgration Reformand | mm grant Responsibility Act of

1996, Pub. L. 104-208 (“IIRIRA"), is a conplex jurisdictiona
i ssue the court need not resolve when the notion to dismss for

failure to state a claimis dispositive. See, e.qg., Hi ndes v.

Federal Deposit |nsurance Corp., 137 F.3d 148, 166 (3d Cr. 1998)

(court need not decide conplex question of subject matter
jurisdiction when the noving party is entitled to relief on other

grounds); Georgine v. Ancthem Prods., Inc., 83 F.3d 610, 623 (3d

Cr. 1996) (court should avoid deciding conplicated question of
subject matter jurisdiction when “unnecessary to the disposition

of the case”), aff’d sub nom, Anchem Prods., Inc. v. Wndsor,

117 S. C. 2231 (1997).

| . St andard of Revi ew



In considering a notion to dism ss under Rule 12(b)(6), the
court “must take all the well pleaded allegations as true,
construe the conplaint in the light nost favorable to the
plaintiff, and determ ne whet her, under any reasonabl e readi ng of
the pleadings, the plaintiff nay be entitled to relief.” Colburn

v. Upper Darby Township, 838 F.2d 663, 665-66 (3d Cr. 1988)

(citations omtted), cert. denied, 489 U S. 1065 (1989); see

Rocks v. Gty of Phil adel phia, 868 F.2d 644, 645 (3d Gr. 1989).

The court nust decide whether “relief could be granted on any set

of facts which could be proved.” Ransomv. Marrazzo, 848 F.2d

398, 401 (3d Cir. 1988). A notion to dismss nay be granted only
if the court finds the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief. See

Conley v. G bson, 335 U S. 41, 45-46 (1957).

When deciding a notion to dismss, the court properly may
consider “matters of public record, orders, exhibits attached to
the conplaint and itens appearing in the record of the case.”

Cshiver v. Levin, Fishbein, Sedran & Bernman, 38 F.3d 1380, 1384

n.2 (3d Gr. 1994); see Wllians v. Stone, 923 F. Supp. 689, 690

(E.D. Pa. 1996), aff’'d, 109 F.3d 890 (3d Cr.), cert. denied, 118

S. . 383 (1997). The court may properly consider the I NS
orders and forns attached to the government’s notion to dismss
wi t hout converting the notion to one for sunmmary judgment.

1. Wit of Mandanus



Abdel kawy seeks mandamus relief to conpel the INS to return
himto the United States pending his appeal of the denial of his
nmotion to reopen his deportation on the ground that his

deportation in absentia violated due process for failure to

provide himw th notice of the hearing.

Abdel kawy seeks mandanus relief, pursuant to the Mandanus
Act, providing: “district courts shall have original
jurisdiction of any action in the nature of mandanus to conpel an
of ficer or enployee of the United States or any agency thereof to
performa duty owed to the plaintiff.” 28 U S C § 1361.

Mandamus relief is available only if the defendant owes
plaintiff a clear, mnisterial and non-discretionary duty. See

Heckler v. Ringer, 466 U S. 602, 616 (1984); R chardson v. United

States, 465 F.2d 844, 849 (3d Gr. 1972), rev'd on other ground,

418 U. S. 166 (1974). The duty owed nust be a “legal duty which

is a specific, plain mnisterial act.” Harnon Cove Condom ni um

Assoc., Inc. v. Marsh, 815 F.2d 949, 952 (3d Cr. 1987); see

Naparano Metal & lron Co. v. Secretary of Labor, 529 F.2d 537,

542 (3d Cr. 1976) (stating there nust be a |legal duty owed). An
act is mnisterial when its performance “is positively comanded

and so plainly prescribed as to be free fromdoubt.” R chardson,

465 F.2d at 849; see United States v. Walker, 409 F.2d 477, 481

(9th Gir. 1969).

In order for a legal duty to be inposed upon an agency,
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there nust be a mandatory statutory requirenent. Title 8 U S.C

8§ 1105a(c) provides: “[a]n order of deportation ... shall not be
reviewed by any court if the alien ... has departed fromthe
United States after the issuance of the order.” Section 1105a(c)

forecl oses review of a departed alien’s deportation order; the
statue does not require the INSto return an alien to the United

St at es.

In Marrero v. INS, 990 F.2d 772 (3d Gr. 1993), the Court of
Appeal s concluded 8§ 1105a(c) does not bar all deported aliens
fromseeking judicial review The court held there is appellate
jurisdiction to review an order forcibly deporting an alien if
the record reveals a “col orabl e” due process claim provided
adm ni strative renedi es have been properly exhausted. See id. at
777. The review is not barred nerely because the alien is no
| onger in the United States.

But the INSis not required to return a forcibly deported
al i en because the alien’ s absence does not inpede review of his
claim Section 1105a(c) does not “positively command” the INS to
return Abdel kawy; such duty is not plainly required and free from
doubt. Abdel kawy has failed to show he has a “clear and

i ndi sputable” right to a wit of mandanus. See United States v.

Hel stoski v. United States, 576 F.2d 511, 516 (3d Cr. 1978),



aff'd, 442 U S. 477 (1979).% The court will not issue a wit
conpelling the INS to return Abdel kawy, but this is w thout
prejudi ce to exhaustion of adm nistrative renedi es and appel |l ate
review. The governnent’s notion to dismss for failure to state
a claimw ||l be granted.

An appropriate Order follows.

®The Mandanus Act further requires that all other avenues of
relief have been exhausted. See Heckler, 466 U S. at 616. It is
i rrel evant whet her Abdel kawy has satisfied this requirenent
because it is clear the INS does not owe hima duty; accordingly,
a wit of mandanus cannot be issued.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EL- SAYED AHVED ABDELKAWY : CIVIL ACTI ON
V.

COW SSI ONER of the UNI TED STATES
| MM GRATI ON & NATURALI ZATI ON :
SERVI CE : 98- 784

ORDER

AND NOW this 11th day of August, 1998, upon consi deration
of the governnment’s notion to dismss petitioner El-Sayed Ahned
Abdel kawy’ s (“Abdel kawy”) petition for wit of nmandanus,

Abdel kawy’ s response thereto, and in accordance with the attached
Menmorandum it is hereby ORDERED that the governnent’s notion to
di sm ss i s GRANTED.

Norma L. Shapiro, J.



