IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES HENDEL, a/k/a : CIVIL ACTI ON
Janmes Ander son ;
V.
DONALD VAUGHN, et al. ; NO. 97-5690
MEMORANDUM AND ORDER
BECHTLE, J. AUGUST 10, 1998

Presently before the court in this pro se habeas corpus
action pursuant to 28 U.S.C. 8§ 2254, are Petitioner Janes
Hendel's ("Petitioner") objections to the report and
recommendation filed by Magi strate Judge Thonmas J. Reuter;
Petitioner's two notions to expand the record; Petitioner's
notion requesting an evidentiary hearing, and all responses
thereto.! Upon consideration of the petition for wit of habeas
corpus (the “Petition”), the magistrate judge's report and
recommendati on, the objections thereto, the Conmonweal t h of

Pennsyl vani a' s (" Commonweal th") responses, and the record, the

1. In one of Petitioner's many filings with the court he
conplains that he is not receiving all of his mail because sone
of it is addressed to himunder one of his aliases not recognized
by the prison system This court cannot, nor would it if it
could, require a prison to keep track of every nane each prisoner

has used. If Petitioner's mail is addressed to hi munder a
di fferent nane than that which the prison recognizes, it is
Petitioner's duty to notify the sender that he will not receive

mail unless it is properly addressed.



court will deny the petition without an evidentiary hearing and

wi |l deny the remaining notions.

BACKGROUND

A brief explanation of the rel evant background i s necessary
to understand this case. Petitioner and Eil een Poole (“Poole”),
the victimin the underlying crimnal case, were business
partners.? At sone point they also becane involved in a romantic
relationship. 1In the Fall of 1992, the romantic relationship
began to deteriorate. On Novenber 6, 1992, begi nning at
approximately 11: 00 p.m, and continuing until approximately 3:55
a.m, the next norning, Petitioner repeatedly assaulted Pool e
about the face and body, taking breaks to rinse the blood off her
face in the shower, and then resum ng the assault. Petitioner
al so barricaded the door so that Poole could not |eave, and
threatened her with a knife. Poole suffered severe injuries,
including an “orbital floor blowut” fracture to her right eye.
Sent. Hearing Tr. at 12-16. See al so Bankr. No. 93-12285, 94-
0891 Tr. at 14 (discussing other injuries including broken ribs,
fractured skull, fractured nose and a punctured eardruny.
Eventual |y, Petitioner passed out and Poole was able to nake her
way to the | obby of the apartnment building. The |obby personnel

called the police and an anmbul ance. Poole was taken to the

2. There is sonme di spute about the ownership of the conpany.
However, that dispute is irrelevant for the purposes of this
menor andum



hospital where she remained for weeks. The police arrested
Petitioner and took himinto custody. After clinical testing,
Petitioner was given sedatives and ot her nedicati ons.

On May 20, 1993, Petitioner pled guilty to aggravated
assault and unlawful restraint in the Court of Conmon Pleas for
Phi | adel phia County. (Information Nos. 1771 and 1774, Jan. Term
1993). Pursuant to a plea bargain, the Commopnwealth entered a
nol l e prosequi on additional charges of recklessly endangering
anot her person, false inprisonnent, and possession of an
instrument of crinme. On July 8, 1993, the state court sentenced
Petitioner to a termof five to seventeen years inprisonnent on
t he aggravated assault count and a consecutive termof four years
of probation on the unlawful restraint count. Poole did not
appear at the sentencing hearing. Petitioner did not appeal his
sentence or attenpt to withdraw his guilty plea.

Pool e visited Petitioner a nunber of tinmes while he was in
prison. Bankr. Tr. at 22. At sone point, she stopped visiting
Petitioner. During this tine their business disintegrated. As a
result, Poole could not afford the rent paynent for the
apartnent. \Wen vacating the apartnent, she did not take all of
the furnishings and bel ongi ngs. Bankr. Tr. at 24. In 1993,
Poole filed for bankruptcy. As part of the bankruptcy she
liquidated the corporation's assets. Petitioner clains that sone

of the assets were his personal property. She also listed on the



proper bankruptcy fornms that she held property belonging to
Petitioner. Petitioner was included as a debtor in the
bankruptcy and testified at the hearings. There is dispute over
t he ownership and | ocation of personal property and there is al so
di spute over whether noney is owed. These issues were properly
addressed by the bankruptcy court.

Relating to his crimnal conviction, on February 23, 1995,
Petitioner filed a pro se petition for relief under
Pennsyl vani a's Post Conviction Relief Act (“PCRA’), 42 Pa. Con.
Stat. Ann. 8§ 9541 et seq. Petitioner argued that his guilty plea
was involuntarily and unlawfully induced and that trial counsel
rendered ineffective assistance. The state court appointed

counsel for Petitioner. Petitioner's PCRA counsel filed a “no
merit” letter with the court.® On Decenber 1, 1995, the PCRA

court dismssed the petition and permtted counsel to w thdraw
Petitioner filed an appeal with the Pennsyl vania Superior Court.

On Septenber 30, 1996, the Superior Court dism ssed the appeal

because Petitioner did not file a brief. Commonweal th v.

Anderson, No. 4271 Phil. 1995. Petitioner appealed to the
Pennsyl vani a Suprene Court, which denied allocatur on April 10,

1997. Commonwealth v. Anderson, No. 968 E.D. All ocatur Docket

1996.

3. A “no nerit” letter, pursuant to Pennsylvania v. Finley, 481
U S. 551 (1987), certifies that counsel has reviewed the record
and concl uded that no issue of arguable nerit exists.
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On Septenber 11, 1997, Petitioner filed this federal
petition for habeas corpus. He alleges five grounds for relief:
(1) the Superior court conmmtted constitutional error by
di sm ssing his appeal, (2) trial counsel was ineffective for
failing to investigate petitioner's defense and for coercing him
to enter a guilty plea, (3) he was deni ed procedural due process
because he was denied arrai gnnment under Pa. R Crim P. 303 and
was conmtted to a psychiatric ward where statenents were
elicited fromhimw thout the benefit of counsel or Mranda
war ni ngs, (4) Petitioner's guilty plea was involuntary and
unlawful Iy induced, and (5) Petitioner's guilty plea and sentence
are illegal and void because the trial court judge was biased.

(Pet. at 1-11.)

I'1. JURI SDI CTI ON AND STANDARD OF REVI EW

The court has jurisdiction pursuant to 28 U. S.C. § 2254*

4. The statute provides, in pertinent part:

[A] district court shall entertain an application for a
wit of habeas corpus in behalf of a person in custody
pursuant to the judgnent of a State court only on the
ground that he is in custody in violation of the
Constitution or laws or treaties of the United States.

28 U.S.C. § 2254(a).



and reviews the magi strate judge's report and recomendati on

pursuant to 28 U.S.C. 8§ 636(b)(1)(C.>

I11. DI SCUSSI ON

A. Procedural Default

Petitions under 28 U.S.C. 8§ 2254 are not a substitute for
direct appeal. GCenerally, if a prisoner has defaulted his clains
in state court--that is he failed to present themto the proper
tribunals in the proper manner--pursuant to an i ndependent and
adequate state procedural rule, federal habeas review of the

clainms is barred. Coleman v. Thonpson, 501 U S. 722, 750 (1991).

Federal courts can only review defaulted clains in alimted
nunber of circunstances: (1) if it is shown that the rule was not
i ndependent and adequate; (2) if the petitioner denonstrates
cause for the default and actual prejudice resulting therefrom
or (3) if the petitioner can denonstrate that failure to consider

the claimw Il result in a fundanental m scarriage of justice.

5. The statute provides,in pertinent part:

[ The court] shall nmake a de novo determ nation of those
portions of the report or specified proposed findings
or reconmendations to which objection is made. . . .
[and] may accept, reject, or nodify, in whole or in
part, the findings or recommendati ons nmade by the

magi strat e.

28 U.S.C. § 636(b)(1)(C).



Col eman v. Thonpson, 501 U. S. 722, 750 (1991); see also Doctor v.

Walters, 96 F.3d 675, 683 (3d Cir. 1996).
Because Petitioner did not raise his clains on direct

appeal, he has procedurally defaulted on his clains and the court
may not consider the clains on their nerits unless he can satisfy
one of the exceptions. He argues that he can neet both the cause
and prejudi ce exception and the fundanental m scarri age of
justice exception.

1. The Cause and Prejudi ce Standard

“[T] he exi stence of cause for a procedural default nust
ordinarily turn on whether the prisoner can show that sone
objective factor external to the defense inpeded counsel's effort
to conply with the [federal] procedural rule.” Mirray v.
Carrier, 477 U. S. 478, 488 (1986). Exanples of such objective
factors include “that the factual or |egal basis of a claimwas
not reasonably avail able to counsel” or that “sone interference
by officials” nmade conpliance inpracticable. |d. If Petitioner
can show cause he nust then also show that the errors worked to

his actual and substantial disadvantage. United States v. Frady,

456 U. S. 152, 170 (1982); see also Coleman v. Thonpson, 501 U. S

722, 735 n.1 (1991) (stating that if a petitioner fails to
exhaust state renedies and the court to which petitioner would be
required to present his clainms in order to neet the exhaustion

requi renent would now find the clains procedurally barred, there



is default regardless of the decision of the |last state court to
hear the clains.)

Petitioner argues that he has satisfied the cause and
prej udi ce standard because he was not provided with all of his
court records to perfect his appeal brief. (Obj. at 1-2.) He
asserts that state officials were the cause of this and thus he
has satisfied the requirenent set forth in Murray. In support he
cites a February 23, 1996 Superior Court order requiring prior
counsel and the Court of Common Pleas to provide himwth the
necessary docunents to file his appeal. (Qobj. at 4.) However,
Petitioner does not explain what records were w thheld and how
they were necessary. There is no evidence that Petitioner did
not receive the necessary records. Further, necessary records
does not nean all records. Petitioner's reasoning seens to be
t hat because he did not get everything he requested, he was
deni ed due process. Petitioner has attached as an exhibit the
list of docunents he requested. Sone are clearly not relevant to
hi s appeal and sone do not appear to be part of the state court
record. Sone of the docunents that are not part of the record
may be confidential docunents to which he is not entitled. The
order that he relies upon does not order the Comonwealth to
provi de Petitioner with everything he wants, only the docunents

necessary. The record shows that Petitioner had a copy of his



sentencing and plea transcripts, and it appears fromthe record
that Petitioner was provided wth all other relevant docunents.

One of the docunents Petitioner believes he was entitled to
was the victims nedical records to show that she did not receive
the injuries of which she testified. (Supp. Obj. to R& R at 2.)
That record is not relevant to an appeal on the grounds that his
pl ea was involuntary and his counsel was ineffective. Because it
is not relevant, failure to provide it upon request could not
constitute cause for failure to conply with state court
procedure. Petitioner has failed to describe any rel evant
docunents that were withheld. The court finds that he has not
shown cause or prejudice to excuse the default.

2. M scarriage of Justice

Petitioner also argues that his procedural default should be
excused because the failure to address his clains will result in
a mscarriage of justice. (Rebuttal at 4.) The fundanental
m scarriage of justice exception is only granted in extraordi nary
situations, such as where it is shown that the constitutional
viol ations probably resulted in the conviction of one who is
actually innocent. Carrier, 477 U S. at 496. |If a petitioner
presents evidence of innocence so strong that a court cannot have
confidence in the outcone of the trial, the petitioner will be
allowed to argue the nerits of his claim Actual innocence is

the sane as factual innocence. That is, Petitioner must show



that he did not conmt the crinme, rather than that sone error in

procedure occurred. See Hull v. Freeman, 991 F.2d 86, 91 n.3 (3d

Cr. 1993). This exception does not apply to those whose guilt

is conceded or plain. Schlup v. Delo, 513 U. S. 298, 321 (1986).

Petiti oner conceded his guilt when he pled guilty.® However, he
argues that he is actually innocent and that because his guilty
pl ea was involuntary, his guilt is not conceded.

The court will look at the facts to determ ne whether a
fundanental m scarriage of justice will occur. Petitioner argues
that his plea was not voluntary because he did not understand
what he was doing. The court has read the guilty plea coll oquy
before the Honorabl e Panel a Pryor Cohen. The record shows that
she went to great length to be sure Petitioner understood each
gquestion, and the charges to which he was pleading guilty. Each
of his answers was appropriate, lucid and clear. He and his
counsel were given the opportunity to object or question any part
of the procedure. He was explained his right to withdraw his
pl ea and he was expl ained his appeal rights.” The record shows a
knowi ng and voluntary plea of guilty to both counts. See May 20,

1993 Guilty Plea Tr. at 4-6. (questions and lucid answers

6. Petitioner may also fall into the second category, that is,
his guilt is plain.

7. Petitioner argues that he was not in the courtroomto have
these explained to him The transcript show that Petitioner was
in the courtroomat the tinme and that he understood his rights.

See Guilty Plea Tr. at 10, 17-18.
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regardi ng Petitioner's background): [d. at 6-10 (detailed

expl anation of Petitioner's right to a jury trial); Id. at 10-15

(underlying facts to which Petitioner pled guilty); Id. at 15-16

(Petitioner's arraignnment and actual entry of guilty plea.)
Petitioner argues that his counsel prom sed hi mhe woul d

not receive prison tinme, and that his guilty plea was involuntary

because he relied upon this promse. (Supp. Qbj. at 3.)

The record shows that his counsel actually said sonething to the

effect that he “would do everything he could.” See PCRA Pet. at

9. Regardless, at Petitioner's hearing, the judge explained to

himthe maxi mrumtermthat he could receive and he indicated that

he understood. CGuilty Plea Tr. at 10. When he was asked

whet her any threats or prom ses were made or whet her he was

coerced into pleading guilty and he responded “no.” GQuilty Plea
Tr. at 5.

The record shows that Petitioner's guilty plea was know ng
and voluntarily. There has been no show ng of actual innocence.
Wil e Petitioner has provided the court with a barrage of papers
and notions proclaimng his innocence, they do not show that he
is innocent. Rather, if believed, those papers nerely show that
the crimnal charges arise out of a conplicated donestic dispute.
The subsequent bankruptcy and di sposition of property, whether

| awful or not, has no relevance in Petitioner's crimnal case for

aggravat ed assault and unlawful restraint. A mscarriage of

11



justice will not result fromthe court's dism ssal of the
Petition.

Petitioner did not present any of his clains to the state
appel l ate courts. Petitioner failed to file a brief on appeal of
hi s post-conviction petition, and the claimwas dism ssed. It
appears that Petitioner no |l onger has a renmedy by which the state
courts could consider his clains because he is now barred from
filing a second PCRA petition.® Petitioner cannot claim
i neffective assistance at the PCRA | evel because there is no

constitutional right to counsel at that stage. See Col eman, 501

U S at 752. Petitioner procedurally defaulted on his clains and
cannot satisfy any of the exceptions that would permt this court
to hear his claims. Therefore, the court wll dismss the
Petition.

B. The Renmi ni ng Modtions

Because the court will dismss the Petition on procedural
grounds, the court will deny the remaining notions as noot.
Those notions are only relevant to the nerits of the clains that
the court will not address.

V. CONCLUSI ON

8. The PCRA, as anmended January 16, 1996, provides that
collateral actions nust be filed within one year fromthe date
that the conviction beconmes final. 42 Pa. Con. Stat. Ann. 8 9545

(b) (1).
12



For the above reasons, the court will deny the petition for
wit of habeas corpus w thout an evidentiary hearing.

An appropriate Order foll ows.

13



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES HENDEL, a/k/a : ClVIL ACTION
James Ander son :

V.
DONALD VAUGHN, et al. ; NO. 97-5690

ORDER

AND NOW TO WT, this 10th day of August, 1998, upon
consideration of Petitioner Janmes Hendel's petition for a wit of
habeas corpus, the magistrate's report and recomendation, the
obj ections thereto, the Commonweal th of Pennsylvania's responses,
and the record, IT IS ORDERED that said petition is DEN ED
W t hout an evidentiary hearing.

| T FURTHER ORDERED that Petitioners notions to expand the

record and for an evidentiary hearing are DENIED AS MOOT.

LOU S C. BECHTLE, J.



