IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY ALEXANDER VON WUSSOW ROAAN : CIVIL ACTI ON
V.
DAVID A. ROMN : NO. 98- 3641

VEMORANDUM AND ORDER

Ful lam Sr. J. August , 1998

The Hague Convention on the Cvil Aspects of
International Child Abduction (“Convention”), inplenented by the
International Child Abduction Renedies Act (“ICARA’), 42 U S.C 8§
11601 et seq., went into effect in this country in 1988.
| nvoki ng the Convention and the | CARA, Mary Al exandra Von Wissow-
Rowan (“petitioner”) seeks an order fromthis Court requiring her
estranged husband, David A. Rowan (“respondent”) to return their
three-year-old child, Sinmon Rowan, to Switzerland, where
petitioner now resides. The facts are conplex, and the |egal
issues difficult.

l. H story

Petitioner is a citizen of Switzerland, born of German
parents who now reside in Spain. She is an attorney by
prof essi on. Respondent, an Anerican citizen residing in
Pennsylvania, is a nmusician. The parties first nmet in 1994, at a

drug rehabilitation center in Florida, where both were undergoing



treatnment for heroin addiction. They were married on March 18,
1995, in Florida. Their son, Sinon, was born on June 20, 1995 in
Phi | adel phia. According to respondent’s counsel (not
specifically refuted by petitioner’s counsel), Sinon was addicted
to heroin at birth, as a result of his nother’s addiction, which
all egedly continued until at |east 1996. Respondent, not to be
out done, has an extensive history of al cohol abuse and cocai ne
addi ction. He has undergone, and is still involved in, treatnent
for these problens, and clains to have been “clean” for at | east
t he past year.

Petitioner and respondent resided together in
Phi | adel phia from Decenber 1994 until August 16, 1997, when
petitioner, with respondent’s consent, took their child on a trip
to Europe, to visit her parents in Spain, and other relatives and
friends in Switzerland. Shortly after arriving in Europe, the
petitioner infornmed respondent by letter that she did not intend
to return to the United States, having instituted a divorce
action in a Swss court.

Respondent then filed an application for the return of
the child, in the Tutelary Court in Switzerland, invoking the
Convention. The trial court refused to order the child s return
to the United States, and that ruling was upheld in an
internedi ate court of appeal. Petitioner appealed to the highest

court in Switzerland but, through a subterfuge, managed to spirit



the child out of the country and back to Phil adel phia. Upon

| earning that the child was no longer in Switzerland, the Sw ss
appel l ate court declined to entertain the appeal, and di sm ssed
t he acti on.

Meanwhi | e, back in Pennsyl vania, respondent had been
busy litigating for custody of the child. Imediately upon
learning that his wife intended to remain in Europe, respondent
filed an enmergency application for tenporary custody of the
child, in the Court of Common Pl eas of Phil adel phia County. On
Cct ober 8, 1997, that court, per the Honorable Edward E. Russell,
granted tenporary custody to respondent, ex parte, and schedul ed
a hearing for permanent custody for October 17, 1997. That
heari ng was post poned, because respondent had not been able to
make service of process upon petitioner. Service was achieved on
or about Novenber 7, 1997, and the hearing was schedul ed for
Novenber 13, 1997. On Novenber 13th, an attorney representing
petitioner appeared and obtai ned a postponenent until Novenber
20, 1997, so that petitioner could appear.

Petitioner did not appear on Novenber 20th either. On
that date, the Honorable N cholas Kozay entered an order awardi ng
per manent custody of Sinon to the respondent, and al so i nposing a
$1,500 fine on petitioner for her non-appearance.

On or about Decenber 4, 1997, petitioner appeal ed from

Judge Kozay’'s order. Unfortunately, the appeal has not yet been



docketed in the Superior Court of Pennsylvania, because Judge
Kozay conpletely retired fromthe bench shortly after entering
the custody order, and Superior Court rules require an opinion
fromthe |lower court before an appeal will be docket ed.
Petitioner’s counsel have nade repeated efforts to resolve this
procedural inpasse - including an application to the Suprene
Court of Pennsylvania. On March 30, 1998, the Suprene Court of
Pennsyl vani a granted petitioner’s application for a stay of Judge
Kozay’s custody order. On May 28, 1998, respondent returned to
Phi | adel phia with Sinon. Respondent then applied to the Suprene
Court of Pennsylvania for an injunction to preclude petitioner
fromrenoving the child from Pennsyl vania. On June 16, 1998, by
an order w thout opinion, the Pennsylvania Suprenme Court (1)

di sm ssed respondent’s application for an injunction, wthout
prejudice; and (2) dissolved the stay of Judge Kozay’ s custody
or der.

Addi tional events in the Swiss courts should al so be
mentioned. Petitioner’s application for a divorce included an
application for custody of Sinon. The trial court entered an
order of dismssal for lack of jurisdiction. Petitioner appealed
that decision to the Court of Justice of Geneva. On or about
July 9, 1998, that court ruled that the Swiss courts do have
jurisdiction to resolve the custody dispute, and entered an order

granting tenmporary custody of Sinon to petitioner. Under Sw ss



| aw, however, that order is not yet enforceable, since the appeal
period will not expire until Septenber 14, 1998. |If respondent
appeal s, the order would remain unenforceabl e during the pendency
of the appeal. |If respondent does not appeal, the Sw ss court
proposes to hold a hearing on Septenber 14, 1998, but counsel
have not yet obtained clarification as to the scope of any such

heari ng.

1. Legal |ssues

The Convention nmandates that, when a child is
wongfully removed fromhis country of “habitual residence” the
courts of the receiving state “shall” order the return of the
child to his place of habitual residence unless the person
opposing return proves that “(b) there is a grave risk that his
or her return would expose the child to physical or psychol ogi cal
harm or otherw se place the child in an intolerable situation.”
And, under the | CARA the burden of proof is on the objector to
prove that exception by clear and convinci ng evi dence.

Respondent argues that the Tutelary Court’s decision denying his
application to have Sinon returned under the Convention shoul d
not be granted full faith and credit, because, although the
Tutelary Court correctly found that Sinon’s habitual residence
was in the United States, and that his renmoval to Swtzerl and was
wongful, it conmtted manifest error in refusing to return Sinon

to the United States, as mandated by the Convention. Respondent
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poi nts out that the court made no specific finding of fact with
regard to any supposed “grave danger”; that there was no evi dence
to support any finding of grave danger to Sinon if he were to be
returned to the United States; and that a nere concl usory
statenent does not satisfy the strict requirenents of the Article
13(b) exception. Respondent finds much support for this argunent
in the reported decisions of the courts of the United States on

this subject. As noted in the case of Friedrich v. Friedrich, 78

F.3d 1060 (6th Cr. 1996), the “grave danger” exception in
Article 13(b) is intended to apply only where the country of
habi tual residence is a war zone, or suffering fam ne or
pestil ence or other chaotic conditions. Under the Convention, a
court is not permtted to frustrate the schene of the Convention
by relying nerely on factors which would be appropriate if
custody issues were being addressed.

It is therefore at | east arguable that the Tutel ary
Court’s decision would not be entitled to full faith and credit
because that court plainly did not have jurisdiction to resolve
custody issues, yet that is precisely what it actually did, under
the guise of Article 13(b).

| need not resolve that issue, however, in view of the
recent action of the Swi ss Federal Court, which concluded that,
since Sinon was no longer in Switzerland and had been returned to

the United States, respondent’s application to the Swi ss courts



to order his return had becone noot (“the appeal is wthout
object and the case is dismssed’”). It should be noted that
Article 12 of the Convention provides:

“Where the judicial or admnistrative authority in the
requested State has reason to believe that the child
has been taken to another state, it may stay the
proceedi ngs or dism ss the application for the return
of the child.” (enphasis supplied)

To extend full faith and credit to the judgnents of
ot her courts neans sinply that such judgnents nust be given the
sane effect they would have in the jurisdiction where rendered.
The federal court (the highest appellate court in this instance)
did not affirmthe decisions of the |lower courts; it dismssed
the entire action - presumably in accordance with Article 12 of
t he Convention. Mreover, even if it were otherw se, and the
judgnent of the |ower courts had been affirned, that judgnent
nmerely establishes that the respondent was not entitled, under
t he Convention, to have the Sw ss courts order Sinon’s return to
the United States. This Court is not being asked to order
Sinon’s return to the United States.

Under the ternms of the Convention, it is wong to
renmove a child fromhis place of habitual residence. It is by no
means cl ear, however, that it is wong for a parent to use self-
help in returning the child to his place of usual residence.

Thus, an essential predicate for the present application seens to

be | acking. Moreover, the “cl ean hands” doctrine mlitates



agai nst granting the present application.

[11. The Renedy

This Court does not have jurisdiction to resolve
custody disputes. But the Convention and the inplenenting
statute do, in ny view, confer upon this Court an obligation to
see to it that custody disputes are resolved by the appropriate
court, on their merits, and on a level playing field. Neither
party has thus far shown an inclination to face the custody issue
realistically or fairly. A father should not be deni ed custody
of his three year old son nerely because, two years ago, he had a
drinki ng probl em and was involved in an al cohol -rel at ed
aut onobi | e accident (not involving the child). A nother should
not be deprived of custody of her three year old son because she
refused to travel to Philadel phia from Switzerland. Child-
custody should not be resolved by default judgnents.

| therefore propose to stay this action for a period of
90 days. If, within that period (which nay be extended by this
Court for cause shown), petitioner shall have caused the
per manent custody order entered by Judge Kozay to be vacated, and
shall have arranged to have all custody issues concerning Sinon
resolved at a full and fair hearing in the Court of Common Pl eas
of Phil adel phia County, with the benefit of appropriate
eval uati ons of both parents with regard to their fitness for

obtaining custody, and a full and fair consideration of the best

8



interests of the child; and if respondent shall grant reasonable
visitation rights to petitioner in the interim this Court wll,
absent additional evidentiary devel opnents pertinent to this
case, then dism ss the present petition.

An Order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY ALEXANDER VON WUSSOW ROAAN : CIVIL ACTI ON
V. :
DAVID A. ROMN : NO. 98- 3641
ORDER
AND NOW this day of August, 1998, IT IS ORDERED

That all further proceedings in this case are STAYED
for a period of 90 days, on the ternms and conditions set forth in

t he acconpanyi ng nmenorandum

John P. Fullam Sr. J.



