IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NElI L R HERNE : ClVIL ACTION

SHERW N W LLI AM5S COVPANY
STORES GROUP, EASTERN DI VI SI ON
OFFI CE : NO. 97-5360

VEMORANDUM AND ORDER

FULLAM Sr. J. August , 1998

Plaintiff alleges that he was fired by the defendant because
of his age, in violation of the Age D scrimnation in Enpl oynent
Act (ADEA), 29 U. S.C. 8623 et seq. On July 5, 1995, the
def endant pl aced plaintiff on indefinite suspension after he was
charged with five felony counts and one m sdeneanor count of
i nsurance fraud. (Plaintiff eventually pled guilty to the one
m sdenmeanor count on January 24, 1996.) On Cctober 23, 1995, the
defendant termnated plaintiff’s enpl oynent because it could no
| onger keep his job open while the crimnal investigation
continued; plaintiff, as Senior Project Engineer, had been the
only enpl oyee in the region handling environnental and
occupational safety conplaints and overseei ng renovati ons of
stores for the defendant, and those tasks needed to be perforned
in his absence.

Plaintiff testified, at his deposition, that due to
i npai red eyesi ght caused by di abetes, he was di sabl ed and unabl e

to work as of June 1995 (before the date of his suspension).



Plaintiff further stated that had he not been suspended by the
def endant, he woul d have been unable to continue working because
of his disability; and he does not expect to be able to work
again in the near future.

The defendant’s pendi ng notion for summary judgnment will be

granted. The plaintiff is unable to make out a prinma facie case

of age discrimnation; he cannot establish that he is qualified
for the position he previously held. Because plaintiff was

di sabl ed before the date of his suspension and term nation (the
Soci al Security Adm nistration found that plaintiff was totally
di sabl ed as of June 30, 1995) and is still unable to performhis
job, there is no genuine issue of fact as to whether he is
qualified to performthe job he previously held.

Even if plaintiff could make out a prima facie case of age

discrimnation, his claimwuld fail because the defendant has
presented legitimate, non-discrimnatory reasons for its decision
to suspend the plaintiff and then term nate his enpl oynent.
Plaintiff has not established that the defendant’s proffered
reasons for the firing were pretext for age discrimnation.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NElI L R HERNE : ClVIL ACTI ON

SHERW N W LLI AM5 COVPANY
STORES GROUP, EASTERN DI VI SI ON
OFFI CE : NO. 97-5360

ORDER
AND NOW this day of August, 1998, IT IS ORDERED:
1. Def endant’s notion for summary judgnent is GRANTED
2. Judgnent is entered in favor of defendant and agai nst

plaintiff.

John P. Fullam Sr.J.



