IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOMAS Z. GREENWALD : CIVIL ACTI ON
V.

PHI LLI PS- VAN HEUSEN CORPORATI ON : NO. 97-1992

MEMORANDUM AND ORDER

Ful lam Sr. J. July , 1998

The pertinent facts of this case are set forth in ny
Menmor andum and Order dated February 24, 1998, dism ssing
plaintiff’s first amended conplaint with | eave to anend. The
plaintiff has filed a second anended conpl aint, and the defendant
has filed a notion for dismssal or summary judgnent.

Plaintiff’s enploynent by the defendant was an
enpl oynent-at-will. He becanme disabled, and was given the
benefits of a six-nonth “salary continuation” plan. He was told
that he could reclaimhis job within six nonths. He did not
recover sufficiently for full-tinme enploynment, did not request
reinstatenent within the six-nonth period, and was pl aced on a
long-termdisability plan. He is still receiving |l ong-term
di sability benefits.

Hi s argunment seens to be that, as a recipient of |ong-
termdisability benefits, he is still considered to be an
enpl oyee of the defendant (“active enployee on disability

status”); since all active enployees are entitled to work and to



receive full salary and benefits, he should be restored to full
salary and benefits. Plaintiff’s argunents are confusing, to say
t he | east.

Plaintiff does not dispute that his enploynent was at-
wll. This neans that he could be fired at any tine. Since he
could be fired, he could also be denied reinstatenent. Moreover,
since his enploynent was at-will, the enployer could nodify the
ternms and conditions of his enploynent at any tine. Therefore,
even if plaintiff’s characterization of his rights as an enpl oyee
were correct, the defendant would not be |iable for having
changed those arrangenents unilaterally.

It is also noteworthy that, so far as the record
di scl oses, plaintiff has never asserted that he is fully
recovered and is available for full-tinme enploynent; indeed, his
continued receipt of disability benefits suggests otherw se.

As noted in ny February 24, 1998 Menorandum ERISA is
not applicable in this situation. Plaintiff has never asserted
any clains under the Anericans Wth Disabilities Act or the
Fam |y and Medi cal Leave Act; on the present record, it seens
hi ghly unlikely that any violation of either statute can be
shown; and, in any event, plaintiff has not exhausted
adm ni strative renedi es.

For all of the foregoing reasons, this action will be

di sm ssed with prejudice.



An Order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS Z. GREENWALD : ClVIL ACTION
V.
PHI LLI PS- VAN HEUSEN CORPORATI ON NO. 97-1992
ORDER
AND NOW this day of July, 1998, IT IS ORDERED:
1. Def endant’s Motion to Dismss and Alternative

Motion for Summary Judgnent is GRANTED.

2. Judgnent is entered in favor of the defendant and

against the plaintiff.

3. This action is DI SM SSED W TH PREJUDI CE.

John P. Fullam Sr. J.



