IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE KEVIN P. KOLLAR and : ClVIL ACTI ON
LORI P. KOLLAR :

NO. 98- 1908
(BKY NO.  96- 32442)

ORDER—MEMORANDUM

AND NOW this 7th day of August, 1998 upon appeal of
appel l ant debtors Kevin P. Kollar and Lori P. Kollar, the
Bankrupt cy Court order of March 6, 1998 sustaining the objectionto
exenption of the Chapter 7 Trustee is affirmed. !

On Decenber 23, 1996 appel | ant debtors filed a voluntary
joint petition as husband and w fe under Chapter 13 of the
Bankruptcy Code, 11 U.S.C. 88 1301 et seq. (1994).° Schedules B
and C |isted as an asset a personal injury claim —*"“Kollar v.
Mai den Creek Appliance” —with a val uati on of $150,000. No | awsuit
had been instituted.® On July 7, 1997 debtors anended Schedul es B

! On appeal, the Bankruptcy Court’s conclusions of |aw
are subject to plenary review. See Chenetron Corp. v. Jones, 72
F.3d 341, 345 (3d Cr. 1995), cert. denied, 517 U S 1137, 116
S. C. 1424, 134 L. Ed.2d 548 (1996).

2 0On May 14, 1997 the Chapter 13 bankruptcy was converted
to Chapter 7, 11 U S.C. 88 701 et seq. (1994).

® On March 21, 1996 —nine nonths prior to the filing of

t he bankruptcy petition —Kevin P. Kollar was injured in a fal
while on the prem ses of Maiden Creek TV & Appliances, in Bl andon,
Pennsylvania. On April 7, 1997 —nore than three nonths after the
bankruptcy filing — debtors filed a personal injury action in
Mont gomery County Court of Common Pleas (Pa.), No. 97-6591.
(continued...)



and C to increase the value of the personal injury action to
“$500, 000 to $750,000.” Anmended Schedule Cclainmed the action to
be exenpt under 42 Pa. C.S. A § 8124(c)(7);*and the trustee timely
objected. Upon stipulated facts, the Bankruptcy Court sustained
t he objection on the ground that § 8124(c)(7) was inapplicable to

an unliquidated and unlitigated tort claim Inre Kollar, 218 B.R

349, 353 (Bankr. E.D. Pa. March 6, 1998). Appellate jurisdiction:
28 U.S.C. § 158(a)(1).
Cl ai ns to exenpt property froma bankruptcy estate areto

be determined as of the filing of the petition.® 11 U.S.C

§ 522(a)(2), (b)(2)(A) (1994); Inre Sandoval, 103 F. 3d 20, 22 (5th
Cr. 1997). Appel lants’ theory is based on 42 Pa. C S A
8 8124(c)(7), which allows an exenption for “[t]he net anount
payabl e under any accident or disability insurance.” As the
Bankruptcy Court noted, however, “[debtors’] interest in an
unliquidated tort claimis distinct froman interest in insurance
proceeds.” 218 B.R at 353. Under Pennsylvania law, a tort
claimant is not athird-party beneficiary of an i nsurance contract

between an a tortfeasor and its insurer and, absent a perm ssive

3(...continued)
Def endant in that action is insured against public liability by
Donegal Mutual Insurance Co. Atrial is expected to occur in 1999.
See In re Kollar, 218 B.R 349, 350-51 (Bankr. E.D. Pa. WMar. 6,
1998) .

* Debtors elected state | aw exenptions under 11 U. S.C.
8§ 522(b)(2)(A).

® Appellants’ brief concedes that, at the time of the
filing of the petition, the tort claim was an asset of their
bankrupt estate, 11 U.S.C. 8§ 541 (1994). Brief, at 9.
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statute® or policy provision, cannot maintain a direct action

agai nst the insurance conpany. See Strutz v. State Farm Mitua

Ins. Co., 415 Pa. Super. 371, 374, 609 A 2d 569, 570-71 (1992);
Fizz v. Kurtz, Dowd & Nuss, Inc., 360 Pa. Super. 151, 154-56, 519

A.2d 1037, 1039-40 (1987); Philadelphia Forrest Hills Corp. V.

Bi tum nous Cas. Corp., 208 Pa. Super. 461, 463, 222 A 2d 493, 494

(1966). Those exceptions are inapplicable here. See 218 B.R at

353.

As of the date of the filing of their bankruptcy
petition,’ appellants had no |egal entitlement under the alleged
tortfeasor’s 1insurance policy. That their tort claim may

ultimately result in a settlenment or noney judgnment in their favor
does not affect the timng of the exenption deternmination.® Inre
Pet erson, 897 F.2d 935, 937, 939 (8th Cr. 1990) (only facts and
| aw existing on the date of bankruptcy filing are relevant to
determning applicability of clainmed exenption). No view is

expressed on whether the exenption provided in 42 Pa. C S A

® For exanple, under 40 Pa. C.S. A § 117, atort clai mant
may bring a direct action against a tortfeasor’s insurer when the
tortfeasor is insolvent or bankrupt.

" The conversion of the bankruptcy from Chapter 13 to 7
does not effect the exenption determ nation because (1) under 11
US C 8§ 348(f)(1)(A), the property of the estate in a converted
case consists of the property inthe estate at the tinme of initial
filing; and (2) the tort claim was still unliquidated and
unlitigated at the tine of conversion.

®1nre Lowenthal, 203 B.R 576 (Bankr. E.D. Pa. Dec. 18,
1996), is not hel pful. Lowenthal turned on an interpretation of 42
Pa. C.S. A 8 8124(c)(7) and did not consider the issue of when the
validity of an exenption nust be determ ned under the Bankruptcy
Code.




§ 8124(c)(7) applies to a debtor’s clai mfor proceeds payabl e under
a tortfeasor’s insurance policy —as opposed, for exanple, to the

debtor’s first party insurance benefits.

Edmund V. Ludw g, J.



