IN THE UNI TED STATES DI STRI CT COURT FOR
THE EASTERN DI STRI CT OF PENNSYLVANI A

KATHLEEN S., et al. CIVIL ACTI ON

|
|
|
V. | NO. 97-6610
|
DEPARTMENT OF PUBLI C WELFARE |
OF The Commpnweal th OF |
PENNSYLVANI A, et al. |
|
MEMORANDUM
Br oderi ck, J. July 30, 1998

Presently before the Court is a notion for stay pending
appeal brought pursuant to Fed. R CGv.P. 62(c) by the Defendants
the Departnent of Public Wl fare of the Comonweal t h of
Pennsyl vani a and Feather O Houstoun in her official capacity as
Secretary of Public Welfare (collectively “the Commonweal th”).

In a Menorandum and Order dated June 26, 1998, this Court entered
judgnent in this class action in favor of the Plaintiff class,
who are all individuals with nental illness who resided as of
August 26, 1997, at Haverford State Hospital, a state psychiatric
hospi tal which was closed on June 30, 1998. The Court found that
t he Commonweal th had violated the Americans with Disabilities
Act, 42 U. S.C. § 12132, 28 CF.R 8 35.130(d) and 28 CF.R 8
35.130(b)(3), in that the Commonweal th had di scrim nated agai nst
t hose menbers of the Plaintiff class whomthe Commonweal th had

eval uated as appropriate for treatnent in the comunity but for



whom no appropriate treatnment was available in the community due
to the Coormonwealth’s failure to adequately plan and devel op
appropriate comunity placenents, and thus these class nenbers
remai ned unnecessarily segregated for an unreasonabl e period of
tine.

Specifically, the Court found the foll ow ng:

1. The Commonweal th discrimnated agai nst a group which
recent reports have established consists of 83 class nenbers who
had been unnecessarily segregated at Haverford State Hospital
since at |east Cctober 27, 1997, when Plaintiffs filed this
| awsuit, and the Court ordered that the Conmmonwealth foll ow
through on its plan to place those 83 individuals in appropriate
community settings no |ater than June 30, 1998.

2. The Commonweal th di scrim nated agai nst anot her group
whi ch recent reports have established consists of 104 class
menbers whom t he Commonweal th transferred to Norristown State
Hospital upon the closing of Haverford State Hospital, despite
the fact that the Commonweal th had determ ned that these 104
cl ass nenbers are appropriate for treatnent in the comunity.
The Commonweal th planned to place those 104 class nenbers in
appropriate comunity placenents over the next three years, or by
June 30, 2001. The Court found that three years is an
unr easonabl e anount of tine for these 104 class nmenbers to remain

unnecessarily segregated, and the Court ordered the Comonweal th



to provide these class nenbers with community treatnment
appropriate to their needs by Decenber 31, 1999, or eighteen
months fromthe date of the Court’s Order

3. The Court also found that the interests of justice
requi red that the Commonweal th reeval uate a group which recent
reports have established consists of 69 class nenbers who had
previ ously been found by the Commonwealth to be inappropriate for
comunity placenent. However, evidence having shown that there
were conflicting views anong the experts concerning sone of these
eval uations, the Court ordered that current eval uations be
conducted by an i ndependent psychol ogi st or psychiatrist no |ater
t han Decenber 31, 1998, in order to determ ne the appropriateness
of these 69 class nenbers for comunity placenent. The Court
al so ordered that the Commonweal th provide nenbers of this group
wWth treatnment in the comunity ei ghteen nonths after a
determnation is nmade that the class nenber is appropriate for
comunity pl acenent.

On July 2, 1998, the Commonwealth filed a Notice of Appeal
to the Third GCrcuit Court of Appeals, and thereafter filed with
this Court the instant notion for a stay pending appeal. For the
reasons stated below, the Commopnwealth’s notion for a stay

pendi ng appeal w |l be denied.

Federal Rule of Civil Procedure 62(c) provides in pertinent



part that “[w hen an appeal is taken from... [a] final judgnent
granting, dissolving, or denying an injunction, the court inits
di scretion may suspend, nodify, restore, or grant an injunction
during the pendency of the appeal....” It is well established
that a district court is required to consider the foll ow ng
factors regarding the issuance of a stay pending appeal : (1)
whet her the stay applicant has made a strong show ng of the

I'i kel i hood of success on the nerits; (2) whether the applicant
W ll be irreparably injured absent a stay; (3) whether issuance
of the stay will substantially injure the other parties
interested in the proceeding; and (4) where the public interest

lies. Hlton v. Braunskill, 481 U S. 770, 776, 107 S.C. 2113,

2119 (1987); Republic of Phillippines v. Westinghouse Electric

Corp., 949 F.2d 653, 658 (3rd Gr. 1991). The United States
Suprene Court has noted that “the traditional stay factors
contenpl ate individualized judgnents in each case.” Hilton, 481

us at 777, 107 S. .. at 2119.

Li kel i hood of Success on Appeal

The Commonweal th has failed to denonstrate the |ikelihood of
its success on appeal. There can be no question that the ADA
prohi bits discrimnation agai nst disabled individuals such as the
nmenbers of the Plaintiff class, all of whom have been di agnosed

with a mental illness. The ADA provides that



no qualified individual with a disability shall, by
reason of such disability, be excluded from
participation in or be denied the benefits of the
services, prograns, or activities of a public entity,
or be subjected to discrimnation by any such entity.
42 U.S.C. § 12132. A “disability” is defined by the ADA as “a
physi cal or nmental inpairnent that substantially limts one or
nmore of the major life activities of such individual.” 42 US. C
8§ 12102(2)(A). The Departnent of Justice, which was directed by
Congress to pronul gate regul ati ons necessary to i nplenent the
ADA, see 42 U S.C. § 12134(a), defined “physical or nental
inpai rment” as “[a]lny nental or psychol ogical disorder such as
organi c brain syndrone, enotional or nental illness, and
specific learning disabilities.” 28 CF.R § 35.104.
There can |i kewi se be no question that the ADA prohibits
di scrim nation, including unnecessary segregation, against
menbers of the Plaintiff class whomthe nedical experts have
determ ned are appropriate for treatnent in the comunity. In
passi ng the ADA, Congress found that “discrimnation against
individuals with disabilities persists in such critical areas as
institutionalization,” 42 U.S.C. § 12101(a)(3). Congress
identified the segregation of the disabled fromthe nainstream of
Anmerican |life as a formof discrimnation, noting in its findings
that, “[h]istorically, society has tended to isolate and

segregate individuals with disabilities, and ... such forms of

discrimnation ... continue to be a serious and pervasive soci al



problem”™ 42 U S. C 8§ 12101(a)(2). Congress also concluded that
“I[i]ndividuals with disabilities continually encounter various
forms of discrimnation, including ... segregation....” 42 U S.C
8§ 12101(a)(5). The Departnent of Justice stated that
“[1]ntegration is fundanental to the purposes of the Anmericans
wth Disabilities Act.” 28 CF.R Part 35, App. A §8 35.130.
Toward that end, the Departnment of Justice promul gated the
follow ng regul ati on:

A public entity shall adm nister services, prograns,

and activities in the nost integrated setting

appropriate to the needs of qualified individuals with

di sabilities.

28 C.F.R § 35.130(d).

Interpreting this regulation as it relates to disabled
individuals with mental illness, the Eleventh G rcuit concl uded
that “[b]y definition, where ... the State confines an individual
with a disability in an institutionalized setting when conmunity
pl acement is appropriate, the State has violated the core
principle underlying the ADA's integration mandate.” L.C by
Zinring, 1998 W. 163707, *3. The El eventh Circuit continued:

Under 8§ 35.130(d), the failure to provide the nost

i ntegrated services appropriate to the needs of

di sabl ed persons constitutes unlawful disability-based

discrimnation -- even though such services may not be

needed by nondi sabl ed i ndi viduals -- because such
segregation perpetuates their status as second-cl ass
citizens unfit for community life.

Id. at *6. The Eleventh Crcuit thus held that the state of

Ceorgia was required to provide appropriate comunity-based

6



services to the plaintiffs, two state psychiatric hospital
residents who were qualified for treatnent in the community. 1d.
at *8.

The Third Grcuit in Helen L. |ikew se concluded that “the
ADA and its attendant regul ations clearly define unnecessary
segregation as a formof illegal discrimnation against the
di sabled.” 46 F.3d at 333. The Third Grcuit held in that case
that the Conmmonweal th was required to provide services to the
plaintiff, who was physically disabled, in her own hone through
an attendant care programfor which she was qualified, rather
than in a nore segregated nursing hone. |d. at 327.

As this Court noted at length in its Menorandum of June 26,
1998, it has been the clear intent of Congress to end all forns
of discrimnation against the disabled since at |east 1973, when
section 504 of the Rehabilitation Act was passed in response to
“one of Anerica s shanmeful oversights[,] ... the [treatnent and]
invisibility of the handi capped in Anerica.” 117 Cong.Rec. 45974
(1971). Wien section 504 failed to achieve its purpose of ending
disabilities-based discrimnation, Congress reiterated its intent
to end discrimnation against the disabled through passage of the

Americans with Disabilities Act in 1990. See, e.q., Helen L. V.

D Dario, 46 F.3d 325, 330 (3rd Cr. 1995)(shortcom ngs and
deficiencies of section 504 quickly becanme apparent); Cook, The

Anericans with Disabilities Act: The Move to Integration, 64




Tenp. L. Rev. 393, 394-408 (1991) (section 504 not effective renedy
for segregated public services). As the United States Suprene
Court’s recent decisions on the ADA nake clear, the ADA is a
statute with broad application, intended to end all forns of

di scrim nation against the disabled. See Pennsylvania Departnent

of Corrections v. Yeskey, 1998 WL 309065 (U.S.)(affirm ng Judge

Becker’s opinion reported at 118 F.3d 168(3rd G r. 1997))(plain
text of Title Il of the ADA unanbi guously extends to state prison

i nmat es); Bragdon v. Abbott, 1998 W. 332958 (U.S.) (asynptomatic

HV infection is a “disability” under the ADA in that it
substantially limts the major |ife activity of reproduction).
There can be no question, therefore, that under the ADA, the
Commonweal t h has di scrim nated agai nst those nenbers of the
Plaintiff class who continue to be unnecessarily segregated for
an unreasonabl e period of tinme at Norristown State Hospital
despite the Commonweal th’s eval uation that those class nenbers
are appropriate for treatnent in a nore integrated comunity
setting. Those class nenbers remain unnecessarily segregated at
Norristown State Hospital, despite the fact that the community is
the nost integrated setting appropriate to their needs, because
the Commonwealth has failed to adequately plan for and devel op
the facilities and services needed to treat themin the
comunity. This failure on the part of the Commonweal th, and the

resul ti ng unnecessary segregation of class nmenbers at Norristown



State Hospital -- which according to the Comonweal th’s pl an
woul d have continued for up to three years -- is clearly a
viol ation of the ADA's integration nmandate.

The Comonweal th raises the following argunents in its
motion for a stay to denonstrate its |ikelihood of success on
appeal. First, the Commonweal th argues, as it has throughout
this case, that in ordering an accel erated community pl acenent
schedul e for those class nenbers appropriate for treatnment in the
community, this Court has in fact ordered
“deinstitutionalization,” which is not required by the ADA
Helen L., 46 F.3d at 336. As the Court noted at length inits
Menmor andum of June 26, 1998, it has been the commendabl e policy
of the Commonwealth in the past several years to close state
psychiatric institutions and to provide treatnent in the
comunity for those for whomit is appropriate. Pursuant to this
policy, it was the Commonweal th’s decision to close Haverford
State Hospital and di scharge those residents whomit had
eval uated and found appropriate for treatnent in a nore
integrated setting in the comunity. Plaintiffs have never nade
a claimthat Haverford State Hospital should be closed or that
the residents of Haverford State Hospital should be
deinstitutionalized. Rather, Plaintiffs claimthat the
Commonweal th has di scrim nated agai nst them by continuing to

segregate themin an institution rather than serving themin an



appropriate conmunity-based program for which they qualify, as
required by the ADA regul ati on which provi des that

A public entity shall adm nister services, prograns,

and activities in the nost integrated setting

appropriate to the needs of qualified individuals with

di sabilities.

28 CF.R 8 35.130(d). The Third Grcuit has clearly

di stingui shed such a claimof discrimnation under the ADA s
integration mandate froma claimfor “deinstitutionalization.”
Helen L., 46 F.3d at 336. The Conmmonweal th’s argunment that this
Court has ordered “deinstitutionalization” and that the
Commonweal th will therefore likely succeed on appeal is totally
wi thout nerit.

The Commonweal th further argues that it is |ikely to succeed
on appeal because this Court failed to consider the “significant
risk” involved in requiring the Commonwealth to accelerate the
rate of community placenents for those class nenbers who are
currently residing at Norristown State Hospital, but for whomit
has been or will be determ ned that the conmunity is the nost
integrated setting appropriate to their treatnent needs. The
Commonweal th clainms that the relief this Court has ordered is not
requi red under the ADA because of the “significant risk” involved
in accelerating the rate of community placenents of class nenbers
appropriate for treatnent in the community, which “poses a direct

threat to the health and safety of others.” The Commonweal th

relies on a subsection of Title IIl of the ADA which provides:
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Not hing in this subchapter shall require an entity to

permt an individual to participate in or benefit from

t he goods, services, facilities, privileges, advantages

and accommodati ons of such entity where such individual

poses a direct threat to the health or safety of

ot hers.
42 U. S.C. 8§ 12182(b)(3). The ADA defines a “direct threat” to be
“a significant risk to the health or safety of others that cannot
be elimnated by nodification of policies, practices, or
procedures or by the provision of auxiliary aids or services.”
Id. The Defendant’s reliance on the “significant risk” provision
has no application whatsoever to this Court’s determ nation that
the Comonwealth is ordered to provide treatnment in the comunity
wi thin eighteen nonths, rather than three years.

As the Suprene Court recently noted, the “ADA' s direct

threat provision stens fromthe recognition in School Bd. O

Nassau Cty. v. Arline, 480 U S. 273, 287, 107 S.Ct. 11283,

1130, 1131, 94 L.Ed.2d 307 (1987), of the inportance of
prohi biting discrimnation against individuals with disabilities
whil e protecting others fromsignificant health and safety risks,

resulting, for instance, froma contagi ous di sease.” Bragdon V.

Abbot, 1998 W. 332958, *15. Defendants have produced no evi dence
even suggesting that any nenber of the Plaintiff class for whom
this Court has ordered accel erated community placenent poses any
t hreat what soever to nenbers of the public. Once again this
Court notes that it has ordered community placenents for only

t hose nenbers of the Plaintiff class who have been eval uated by

11



t he Commonweal th, or who will be evaluated by an i ndependent
psychol ogi st or psychiatrist, as being appropriate for community
pl acenment. These assessnents include a determ nation that

pl aci ng these class nmenbers in appropriate comunity prograns
W Il not pose a risk to the class nenbers or the public.

Finally, the Commonweal th contends that nothing in the
record supports the Court’s conclusion that the ei ghteen nonth
deadline for placing class nenbers in appropriate conmunity
progranms can be safely acconplished. On the contrary, the record
in this case clearly establishes that based on the Comonwealth’s
past experience, the community placenents ordered by the Court
can be safely and efficiently effected wthin the eighteen nonth
period ordered by the Court. This would require transferring no
nore than about six nmenbers of the class per nonth into an
appropriate comunity setting. The record shows that over a
fifteen nonth period during the closing of Philadel phia State
Hospital, the Comonweal th successfully and safely placed for
treatnent in the community 120 Phil adel phia State Hospita
residents, at an average rate of eight community placenents per
month. Furthernore, the record clearly establishes that it is
t he consensus of nental health professionals that the know edge
and technol ogy associated with successful community placenents
has i ncreased tremendously in recent years, which should enable

t he Commonweal th to acconplish these placenments in a nmuch shorter

12



Therefore, the Court finds that the Commonweal th has fail ed
to neet its burden of showng that it is likely to succeed on

appeal .

Irreparable Injury to the Stay Applicant

Def endants nmake an interesting claimof irreparable injury.
It appears that they claimthat in the absence of a stay, the
Comonweal th will lose its opportunity for neani ngful appeal if
they are required to make community placenents pursuant to this
Court’s Order in that the community placenents woul d be
acconpl i shed before the Third Grcuit rules on the appeal. In
effect, the Commpbnwealth is agreeing that it can acconplish the
community placenents ordered by this Court in a relatively short
period of time. As pointed out above, this Court woul d consider
it to be a happy event should the community placenents be
acconplished for all nenbers of the Plaintiff class for whomthey
are appropriate prior to the appellate court’s ruling on the
appeal .

There is clearly no injury to the Commonweal th in going
forward with the planning and devel opnent of conmmunity pl acenents
as this Court has ordered, even if the Commonwealth were to win
its appeal. As the record clearly establishes, it is the

Commonweal th’ s | audabl e policy that people with mental illness

13



can better be treated in the community whenever comunity
treatnment is appropriate. As heretofore discussed, the record
al so clearly establishes that the Coomonwealth is perfectly
capabl e of neeting the deadlines this Court has ordered for
communi ty placenent of those class nenbers who have been or w ||
be determned to be appropriate for treatnent in the community.
This Court’s Order nerely assures that the Comonweal th’s own
goals for the nentally ill are inplenmented, and the

Comonweal th’s contention that a failure to stay this Court’s

Order will bring irreparable injury is wthout nerit.

Substantial Injury to Gher Parties

There can be no doubt that a stay of this Court’s O der
pendi ng the Commonweal th’s appeal would result in substanti al
injury to the Plaintiff class nenbers who are currently being
unnecessarily segregated at Norristown State Hospital, despite
the fact that they have been eval uated as appropriate for
treatnent in the community. It is clear that their continued
unnecessary segregation is a formof discrimnation which the ADA
was intended to elimnate. Cbviously a stay of this Court’s
order will only postpone appropriate placenent and treatnent in
the community, the nost integrated setting appropriate to their
needs, and these class nenbers are irreparably injured every day

they remai n unnecessarily segregated in violation of the ADA. As

14



the Plaintiff’s psychiatric expert, Dr. Lawence A Real, has
testified, the continued unnecessary hospitalization of class
menbers beyond the tinme they are ready for community placenent
can lead to regression of skills and possibly the delay or

eradi cation of their readiness to live in the community. There
could be no greater harmthan that faced by these class nenbers
should the Court stay its Order requiring the Coomonwealth to

accelerate its efforts to end its discrimnation agai nst them

The Public Interest

There can be no question that a stay of this Court’s O der
is not in the public’'s interest. It is clearly in the interest
of the public to enforce the mandate of Congress under the
Anmericans with Disabilities Act, requiring the Commonwealth to
provi de services to class nenbers in the nost integrated setting
appropriate to their needs. A stay of this Court’s Order wll
only postpone the realization of that mandate for the nenbers of
the Plaintiff class, and such delay can in no way pronote the

public’s interest.

Section 504 of the Rehabilitation Act of 1973 sought to end
the discrimnation of persons with disabilities. Although
limted to prograns “receiving Federal financial assistance,”

section 504 did not achieve its purposes of ending disabilities-

15



based discrimnation. The Anericans with Disabilities Act was
enacted by Congress in 1990 to nmake certain that all people with
disabilities be integrated -- to the greatest extent possible --
into the mainstreamof American life. Menbers of the Plaintiff

cl ass concerni ng whom t he Commonweal th has determ ned t hat
treatnent in the community is appropriate should not be subjected
to further del ay.

Havi ng carefully considered all of the Commonweal th’s
contentions, this Court finds that the Commonweal th’s application
for a stay fails to satisfy the four-part test for granting such
stay requests, and consequently fails to neet the requirenents of
Federal Rule of G vil Procedure 62(c). This Court will therefore
enter an Order denying the notion for a stay.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT FOR

THE EASTERN DI STRI CT OF PENNSYLVANI A

KATHLEEN S., et al. | CIVIL ACTI ON

V. | NO. 97-6610

DEPARTMENT CF PUBLI C WELFARE |
OF THE COMVONVEALTH OF |

PENNSYLVANI A, et al . |

ORDER

AND NOW this 30th day of July, 1998; having considered the
nmotion to stay this Court’s order of June 26, 1998, brought
pursuant to Federal Rule of Civil Procedure 62(c) by the
Def endants Departnent of Public Wl fare of the Commonweal t h of
Pennsyl vani a and Feather O Houstoun in her official capacity as
Secretary of Public Welfare; for the reasons set forth in the
Court’s Menorandum of this date;

| T 1S ORDERED: The notion to stay this Court’s order of June

26, 1998 brought pursuant to Federal Rule of Civil Procedure
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62(c) by Defendants Departnent of Public Welfare of the
Commonweal th of Pennsyl vani a and Feat her O Houstoun in her

official capacity as Secretary of Public Welfare is DEN ED

RAYMOND J. BRODERI CK, J.
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