IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
SANDRA HOMAN and KEVI N SCOTT, : CVIL ACTI ON
Plaintiffs, :
V. : 96- 7782
CI TY OF READI NG BOARD OF HEALTH
OF THE CI TY OF READI NG and
COUNCI L OF THE CI TY OF READI NG,

Def endant s.

MEMORANDUM AND ORDER

JOYNER, J. JULY , 1998

Plaintiffs Sandra Homan and Kevin Scott ("Homan" and "Scott"
respectively, or "Plaintiffs" collectively) brought this action
agai nst Defendants City of Reading (the "City" or “Defendant”),
Board of Health of the City of Reading (the "Board"), and Counci
of the City of Reading (the "Council")! seeking conpensatory and
punitive danages and injunctive relief pursuant to 42 U S.C. 88§
1982 and 1983. Presently before the Court is Defendant’s Mtion
for Summary Judgnent pursuant to Federal Rule of Civil Procedure
56. For the follow ng reasons, the Mdtion is granted in part and
denied in part.

BACKGROUND

Plaintiffs allege the followi ng facts. Homan, a Caucasi an

wonan, and Scott, an African-Anerican nan, have |ived together as

common | aw husband and wife for the past nineteen years.

! Plaintiffs previously stipulated to the dismissal of the

Board, the Council and Count |1 of the Conplaint. Thus “Defendant”
as used in this Menorandumrefers only to the Gty of Reading.



Sonmetinme prior to May, 1996, Scott purchased the property at
1112-1134 Moss Street, Reading, Pennsylvania, at a tax sale and
had the deed recorded in Homan's nanme. Scott remains the
"beneficial owner"” of this property. Conpl., T 4. On May 25,
1996, the building (the "Warehouse") |ocated on the prem ses was
substantially destroyed in a fire. On or about My 28, 1996,
Homan was served with notice (the "Board Order"”) that the
Council, acting as the Board of Health, had declared the
War ehouse a public nuisance and directed that the structure be
rehabilitated or denolished within thirty days. That sane day,
Homan was al so served with notice that Ronald E. MIler, D rector
of Community Pl anni ng, Programm ng and Devel opnent, had
determ ned that the Warehouse constituted a public nui sance under
the Property Rehabilitation and Mai ntenance Code (“PRMC'). On
June 3, 1996, Homan, through her counsel, appeal ed both
deci si ons.

Shortly after the recei pt of both notices, Scott attenpted
to gain access to the Warehouse property in an effort to denolish
the remai ning structure and to clear the site of rubbish and
debris. Scott, however, was "deni ed access to the Warehouse
property by the City." [Id. at 1 15. Wen he finally gained
access to the property on June 27, 1996%-two (2) days before the

expiration of the thirty day abatenent period--Scott hired a

2 Plaintiffs state in the answer to Defendant’s notion for

summary j udgnent that they were all owed on the property on June 20,
1996. (Pl.’s Mem at 4).



fence contractor to install a fence around the property and
rented dunpsters for the debris fromthe denolition and cl ean-up
The Reading City Engi neer ordered Scott to renove the dunpsters
sonetinme after June 27, 1996. The fence was ordered renoved,
Plaintiffs allege, by a Gty official "sonetinme after June 20,
1996." 1d. at 7 18. Plaintiffs did not obtain any permts to
performthe denolition work.

The Council held hearings on Homan’s appeals on June 10 and

18, 1996. On July 8, 1996, the Council, "per se and as [the
Board]," issued its "Findings of Fact, Conclusions of Law and
Decision,” in which it sustained Homan's appeal of the MIler

Order but denied her appeal of the Board Order.® Shortly
thereafter, the Council awarded an $87, 000 contract to Northeast
| ndustrial Services Corp. to denolish the Warehouse. Denvolition
was conpleted in Septenber, 1996. The Gty intends to recover
the cost of denolition of the Warehouse from Plaintiffs pursuant
to 53 Pa. Con. Stat. Ann. 8§ 37324. Plaintiffs estimate that the
wor k coul d have been conpleted for $10,000, and that they woul d
have done so had the City not prevented them

Based on this alleged series of events, Plaintiffs claim
that the Cty, through the Board and the Council, violated their
rights to procedural due process. Plaintiffs also allege that,
in denying them access to the property until June 27, 1996, the

City violated their substantive due process rights by

8 The Council ruled that MIller lacked the authority to
declare the property a public nui sance.
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di scrimnating agai nst Scott based on his race and agai nst Homan
based on her relationship with Scott. Thus, in Count I,
Plaintiffs seek conpensatory and punitive danmages pursuant to 42
U S C 8 1983 and attorney’s fees pursuant to 42 U S. C. § 1988.

Plaintiffs make the foll ow ng additional factual allegations
in Count I1l. The Gty, through its Codes Services Unit, issued
three “Non-Traffic Ctations” to Homan for city ordi nance
violations in March and April of 1995. Across the street from
Plaintiffs' residence, however, is a building (the “Anmerican
Chain Building”) owned “by a corporation controlled by a Wite
person” which has never been cited for simlar ordi nance
vi ol ations or declared a public nuisance despite being “in far
wor se physical condition than the [Warehouse] prior to the fire.”
Conpl ., § 37. Plaintiffs attribute the allegedly differenti al
treatnent to “defendants’ policy, custom and/or practice of
racial discrimnation in the enforcenent of local law” [d. at
40. Thus, in Count |11, they seek conpensatory and punitive
damages and attorney’'s fees pursuant to 42 U S.C. 88§ 1983 and
1988 for alleged violations of the Equal Protection C ause of the
Fourteenth Amendnent.

Finally, Plaintiffs incorporate all of their allegations
into Count IV, in which they seek damages and injunctive relief
pursuant to 42 U.S.C. 8§ 1982, and attorney’'s fees under 8§ 1988.

At the outset we note that Plaintiffs’ conplaint alleges
only race as the underlying inproper notive to support these

clainms. However, Plaintiffs continue to argue in their responses
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to Defendant’s notions that other inproper notives, such as

Def endant’s desire to obtain the property in question for use as
a parking lot, underlie the Defendant’s actions. W stated--
twice--in the prior 12(b)(6) Menorandumthat if Plaintiffs w shed
to pursue this new theory, they would need to so anend the
conplaint. See 963 F. Supp. 485 at 489-90 and n.4. However,
Plaintiffs chose not to anmend the conplaint. Thus, we will not
consi der any such clainms in determning this summary judgnment

notion. See Bello v. Walker, 840 F.2d 1124, 1130 (3d Gr.

1988) (not considering a claimthat was not plead).

DI SCUSSI ON

Sunmary Judgnent St andard

Summary judgnent is appropriate where the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, reveal no genuine issue of materia
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Civ. P. 56(c). Qur responsibility is not to
resol ve disputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere
scintilla of evidence" in the nonnpbvant’'s favor will not avoid

summary judgnent. WIllians v. Borough of Wst Chester, 891 F.2d

458, 460 (3d GCr. 1989)(citing Anderson, 477 U S. at 249).

Rat her, we will grant summary judgnent unless "the evidence is



such that a reasonable jury could return a verdict for the
nonnovi ng party." Anderson, 477 U S. at 248.

In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonable inferences nust be drawn in favor of the non-
noving party. 1d. at 256. Once the noving party has net the
initial burden of denonstrating the absence of a genuine issue of
material fact, the non-noving party nust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d G r. 1990)(citing Cel otex

Corp. v. Catrett, 477 U S. 317, 323 (1986)).

Il. Section 1983 d ains

A Count 1: Due Process

1. Procedural Due Process

The Third Grcuit has instructed that “[t]o establish a
cause of action for a violation of procedural due process, a
plaintiff [nust prove] that a person acting under color of state
| aw deprived [himor her] of a protected interest [and] that the
state procedure for challenging the deprivation does not satisfy

the requirenents of procedural due process.” Mdnight Sessions,

Ltd. v. Gty of Philadelphia, 945 F.2d 667, 680 (3d Gr. 1991).

A property interest protected by the due process clause results
froma “’legitimate claimof entitlement’ created by an
i ndependent source such as state law.” 1d. at 679 (quoting Board

of Regents v. Roth, 408 U. S. 564, 577, 92 S. C. 2701, 2709
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(1972)). If such a property interest is deprived, due process
requires notice and a neani ngful opportunity to be heard. 1d. at
680.

Plaintiffs argue that they were deni ed procedural due
process in Defendant’s failure to 1) stay the abatenent period
pending Plaintiffs’ appeal of the public nuisance status under
the PRMC and 2) allow Plaintiffs access to the property during
t he 30-day abatenent period. W previously determ ned that
Plaintiffs had a property interest in access to the property
during the 30-day abatenent period. See 963 F. Supp. at 488-89.

a. Stay of the Abatenent Period

Plaintiffs argue that the abatenent period should have been
stayed because 8 1181.13(f) of the PRMC provides that the
abat enment period shall be automatically stayed if an appeal is
taken, except in cases of energency. The City argues that the
PRMC s automatic stay provision is inapplicable to this case as
it was nooted by the Council’s determ nation that the acting
official, MIller, did not have statutory authority to declare the
property a nui sance under the PRMC. W agree.

Plaintiffs’ property was declared a public nuisance both
under the PRMC and by the Council acting as the Board of Health.
However, Plaintiffs agreed to appeal both the Board’s
determ nation and the PRMC determ nation in the same proceedi ng.
Wil e the PRMC decision was invalidated, the Board' s declaration
of the property as a public nuisance was upheld. Thus, even if

t he PRMC provision had worked to stay the 30-day period pending
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appeal of the PRMC determ nation, the 30-day period associ ated
wWith the Board' s decision was not stayed, making Plaintiffs’
argunent concerning stay of the 30-day period under the PRMC
nmoot. See 53 P.S. § 37324 (abatenent period stayed automatically
only if there is an appeal to the court with proper bond posted).

Plaintiffs could have requested a stay under the Board’s
determ nation of the property as a public nuisance. See 53 P.S.
8§ 37322 (7) (persons affected may request stay of execution).
However, there is no evidence that Plaintiffs requested such a
stay. The Board suggested to Plaintiffs’ attorney at the June
10, 1996, proceeding that he provide the Board with any authority
concerning a stay of the proceedi ngs at the next proceedi ng--June
18, 1996. There is no evidence presented that Plaintiffs ever
referenced 53 P.S. 8§ 37322 or requested a stay under these
provisions.*

b. Deni al of Access

Plaintiffs’ second argunent is that they were denied
procedural due process in the alleged denial of access to the

property during nost of the 30-day abatement period.® Plaintiffs

4 Plaintiffs do not argue that they did request a stay, but

i nstead suggest that their attorney’s “inquiries . . . regarding
whet her the 30-day abatenent period was stayed by virtue of
Plaintiffs’ appeal of the denolition orders was tantanmount to a
request to extend the abatenent period.” (Pl's.” Mem at
10) (enphasi s added).

® The issue here is not whether the Council should have
“stayed” the 30-day period while the appeal was pendi ng. Rather,
the issue is whether there is any procedure in place to challenge
bei ng deni ed access to the property during the time franme allotted
by the Council for the property owner to correct the problem
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argue that they were denied access to the property until June 20
or 27, 1996, and that there was no nechani sm whereby they coul d
chal l enge this denial of access. Defendant responds that
Plaintiffs were all owed access to the property.

Statenments by the Gty s attorney, Jack Linton (“Linton”),
and the President of the Board of Health, Paul J. Hoh (“Hoh”), at
the June 10, 1996, Board of Health Appeal Hearing establish that,
as of that date, Plaintiffs had not been allowed access to the
property. See (Transcript of Appeal, June 10, 1996, at 16-19).
Further, the Council indicated that they had no power over
whet her Plaintiffs were allowed access to the property for any
reason other than to collect evidence for the pending appeal and
suggested that Plaintiffs’ attorney try to gain access to the
property through off the record discussions with Linton. 1d. at
15-17. \Wen asked if Plaintiffs could be allowed access to the
property, Linton replied, “[w e can see -- obviously, we want to
check on the safety issue, anong others.” 1d. at 18. Linton
further stated “[w e have no problem doing that [allow ng them on
the property]. | think, obviously, if we’ve ordered themto
clean up and rehabilitate we have to give them access to do that.
But they’ re under certain conditions and that's what we need to
discuss.” 1d. at 19. These statenents create a genui ne issue of
material fact as to whether there was an adequate procedure for

chal I engi ng the deni al of access.

identified in the notice. See 53 P.S. § 37322.
9



Therefore, Defendant’s notion for sumrary judgnent on the
procedural due process claimis granted as to the stay of the
abat enment period based on the PRMC provision and denied as to the
procedural due process claimregarding denial of access to the
property during the 30-day abatenent period.

2. Subst anti ve Due Process

O ficial action violates an individual’'s substantive due
process rights if it “is established [that] ’the governnent’s
actions were not rationally related to a legitinmate governnent

interest’ or "were in fact notivated by bias, bad faith or

i nproper notive.'” Saneric Corp. of Delaware, Inc. v. City of

Phi | adel phia, 1998 W. 164874, *6 (3d Cr.)(quoting Parkway

Garage, Inc. v. Gty of Philadelphia, 5 F.3d 685, 692 (3d Grr.

1993) (internal citations omtted)); see also Mdnight Sessions,

945 F. 2d at 682.

Plaintiffs argue that the denolition process en toto,
i ncl udi ng denial of access to the property, violated their
substanti ve due process rights because it was notivated by raci al
prej udi ce agai nst Scott and Homan. See (Pl.’s Mem at 22).
Specifically, Plaintiffs argue that the City acted arbitrarily,
pronpted by inproper racial notivations, in keeping Plaintiffs
of f the property during the 30-day abatenent period and begi nni ng
t he bi dding process for the denolition project prior to the end
of the 30-day abatenent period. Defendant responds that its

actions during the denolition process were rationally related to
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a legitimate governnent interest and that there is no evidence of
a racial notivation in any of the decisions of the Council.
W find that the City' s actions were rationally related to

the stated |l egitimate governnental interest. See M dnight

Sessions, 945 F.2d at 683 (“the 'rational relationship’ test is a
| egal standard applied by the court”). Both parties are in
agreenent that this was one of the largest fires in the history
of the Gty of Reading and that the fire ravaged property was
unsaf e and shoul d have been denolished. See (Scott Dep. at 20,

99, and 100) (Homan Dep. at 34-35). Therefore, the Cty’'s
efforts to denolish the property, including denying access to the
property, was rationally related to the legitinmte governnent
interest of protecting the health, safety, and welfare of the
public. W nust now review the evidence presented to determ ne
if there is a genuine issue of material fact as to whether the
City acted arbitrarily and irrationally because it had an

i nproper racial notive. See Id. (“only question appropriate for
jury resolution . . . was whether the Cty denied the
applications due to sone inproper notive such as political
notivation or racial aninus”).

After a thorough review of the facts presented by
Plaintiffs, we can find no evidence of an inproper racial
notivation. The two strongest facts Plaintiffs have are that the
Cty did not think Scott could performthe denolition work and
that Plaintiffs were kept off the property for sone of the 30-day

abat enment peri od.
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Plaintiffs first argue that the Gty did not think
Plaintiffs could clear the property because Scott was African-
Anmerican. See (Dep. K Scott at 107-09 and 120). However, when
Scott was asked on what basis he made this allegation he could
not point to any specific facts. (Dep. K Scott at 108-110, 120).
Wiile, there is evidence in the record to support Plaintiffs’
contention that the Cty did not think Scott could performthe
dermolition work. Robert Ludgate (“Ludgate”), the conmbined Gty
Engi neer and Public Wrks Director from March of 1995 through
Sept enber of 1996, stated in deposition that in sone of the
di scussions anong the Cty, “there was a strong presunption that
this was a big job and it was beyond the expectations that
sonmeone W t hout substantial assets, whether individual assets or
corporate assets or sonething, was going to be able to undertake
it.” (Ludgate Dep. at 20-21). Additionally, Linton indicated
that it was probably discussed both with the Mayor and ot her
menbers of the Board whether Scott could performthe work. See
(Linton Dep. at 22-29). This evidence suggests that the Cty
guesti oned whet her Scott was capable of effectuating the
dermolition of the property.® However, even taking this
information as true and giving every favorable inference to the
Plaintiffs, this shows that the Gty was concerned that

Plaintiffs may not be able to clean up the property, but it does

® Scott hinself admits that he had never done any denolition

work and that this was a big job. See (Scott Dep. at 15 and 63).
Further, Scott never obtained a denolition permt, which would have
given himsix (6) nonths to clean up the property.
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not denonstrate that this fear or belief is based on the race of
Scott or his inter-racial relationship with Homan.

Further, although there is evidence to suggest that
Plaintiffs may have been kept off the property for at |east sone
of the 30-day abatenent period, Plaintiffs have not produced any
evi dence to denonstrate that this was due to an i nproper
notivation based on Scott’s race or his relationship with Homan.

See Saneric, 1998 W. 164874 at *10 (recogni zing that although

zoni ng board’ s decision nmay have been notivated by consi derations
not allowed under state |aw, such notivation was not i nproper
under substantive due process |law, thus was not a material fact);

cf. Bello v. Walker, 840 F.2d 1124, 1129 (3d G r. 1988)(finding

genui ne issue of material fact concerning inproper notive in
substantive due process violation where various nenbers of the
council admtted in conversations that they had been pressured to
hi nder Plaintiffs’ nmulti-unit housing devel opnent due to
participation of a specific person).

The evidence presented is insufficient for a reasonable jury
to conclude that the Gty s actions during the denolition process
were notivated by inproper racial considerations. Therefore,

Def endant’s notion for sunmmary judgnent will be granted on

Plaintiffs’ substantive due process.

B. Count 111: Equal Protection

13



Plaintiff states a claimfor selective enforcenent in Count
1l of the conplaint. A plaintiff nay recover on this claimif
it can be established that:

(1) the person, conpared with others simlarly situated, was
selectively treated, and

(2) the selective treatnment was notivated by an intention to
di scrimnate on the basis of inperm ssible
consi derations, such as race or religion, to punish or
inhibit the exercise of constitutional rights, or by a
mal i cious or bad faith intent to injure the persons.

Zahra v. Town of Southold, 48 F.3d 674, 683 (2d Cr. 1995). Each

prong of the test is to be applied separately and “failure to
satisfy either inquiry [is] fatal to the plaintiff’s claim”

A.B.C. Hone Furnishings, Inc. v. Town of East Hanpton, 964 F.

Supp. 697, 702 (E.D. N. Y. 1997).

Plaintiffs argue that the ordi nances were selectively
enforced against themin both declaring the property a nui sance
after the fire’ and in not treating Caucasian owners of similarly
situated properties in a simlar manner. Plaintiffs argue that
the selective treatnment was notivated by racial considerations
spurred by the inter-racial relationship between Homan and

Scott.® We will examine the sufficiency of the summary judgnent

" The Court will not address the declaration of the property
as a public nuisance since the i ssue has been nooted by Scott and
Homan’ s deposition testinony in which they both agreed that the
property should have been declared a public nuisance and
denol i shed. See (Scott Dep. at 20) and (Homan Dep. at 34-35).

8 Again Plaintiffs attenpt to argue that the selective
treatnment was notivated by bad faith by alleging that the Cty of
Readi ng sel ectively enforced the ordi nances in an attenpt to obtain
Plaintiffs’ property for use as a parking |lot. However, as stated
previously, the Court directed Plaintiffs to anend the conplaint if
they desired to continue to argue this theory, which was first

14



evi dence based on Plaintiffs’ allegations of selective

enforcenment of city ordinance notivated by race.

1. Sel ecti ve Enforcenent

Plaintiffs argue that the follow ng properties are simlarly
situated yet were treated differently fromPlaintiffs property:
1) Anerican Chain and Cable; 2) Reading Gray Iron; 3) Reading
Recycling; 4) Argo Furniture Manufacturing; and 5) D ck Brothers.
Specifically, Plaintiffs argue that while the record reflects
that many of these property owners were issued orders to
rehabilitate or denolish the properties, the property owners did
not conply with these orders and yet the Cty did not either
decl are these properties public nuisances and/or denolish the
buil dings of their own accord. Further, Plaintiffs argue that
they were treated differently fromthese other properties both in
t he bi dding process for denolition of the property and in the
liens for the denolition costs that were placed on their
property.

Assum ng arguendo that Plaintiffs have established a genuine
issue of material fact to satisfy prong one, Plaintiffs nust
still satisfy the second prong of this analysis to overcone

Def endant’ s notion for summary judgnment. See Barnes Foundation v.

alleged in response to defendants’ 12(b)(6) notion. However
rat her than take the opportunity to anmend the conpl ai nt under Fed.
R Gv. P. 15, Plaintiffs sinply deny the need to do so and
conti nue to make argunents on this theory. W wl| not consider
t hese al l egations as they are not properly plead. See 963 F. Supp.
at n. 4.
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Township of Lower Merion, 982 F. Supp. 970, 986 (E.D. Pa.

1997) (“proof of racially disproportionate inpact . . . would not
be enough, standing al one, to support the inference of purposeful
di scrimnation because the Defendant’s actions are expl ai nabl e on

grounds other than race”); see also CGowey v. Courville, 76 F.3d

47, 53 (2d Cir. 1996)(“a denonstration of different treatnent
frompersons simlarly situated, w thout nore, would not
establish malice or bad faith”); Zahra, 48 F.3d at 684 (“’ equa
protection does not require that all evils of the sane genus be
eradi cated or none at all’”).

2. | nproper Mbtivation

Plaintiffs argue that racial aninus notivated the selective
enforcenent. To show a racial notivation, Plaintiffs nust
denonstrate that the selective enforcenent of the statute was “at
| east in part 'because of,” not nerely 'in spite of,” its adverse

effects upon an identifiable group.” See Barnes Foundation, 982

F. Supp. at 984. Because the Cty of Reading s challenged
actions are expl ainable on grounds other than race, that is, that
they were attenpting to protect the health, safety, and welfare
of the public fromthe fire damaged property, it is not enough
for the Plaintiffs to sinply show that they were treated
differently than simlarly situated property owners who were not
African-American or who were not involved in interracial

relationships. See Id. at 986; see also CGowey, 76 F.3d 47, 53

(2d Cr. 1996); Zahra, 48 F.3d at 684. Rather, Plaintiffs nust

denonstrate “circunstantial evidence, beyond evidence of the
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sinple fact of differential treatnent itself, fromwhich a jury
coul d reasonably infer that the [defendant’s] actions were
actually notivated by a racially discrimnatory purpose.” Barnes

Foundation, 982 F. Supp. at 986 (internal citations omtted); see

Zahra, 48 F.3d at 684 (granting summary judgnent where, although
plaintiff may have been able to showit was treated differently,
there was no evidence that such different treatnment was notivated

by maliciousness or bad faith); cf. LaTrieste Restaurant and

Cabaret Inc. v. Village of Port Chester, 40 F.3d 587, 590 (2d

Cr. 1994) (denying sunmary judgnent for equal protection claim
where plaintiff not only showed that enforcing the 10 p. m
restaurant restriction was applied to them and not others, but
al so denonstrated evidence, in the formof statenents from
village officials, indicating that the regul ation was applied
against plaintiffs to stop topless dancing in their bar).

Evi dence of discrimnation to satisfy this claimcan take
the formof a “clear pattern, unexpl ai nable on grounds other than
race;” “[t]he historical background of the decision .

particularly if it reveals a series of official actions taken for

i nvi di ous purposes;” “[t]he specific sequence of events |eading
up [to] the chall enged decision;” “[d]epartures fromthe nornal
procedural sequence;” or “[s]ubstantive departures.” Village of

Arlington Heights v. ©Metropolitan Housi ng Devel opment Corp. , 429

U S. 252, 266-67, 97 S. C. 555, 564-65 (1977). This list is not
i ntended to be exhaustive but is exenplary of the kinds of

evi dence that can be presented. See Id. at 268, 565.
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Plaintiffs first attenpt to argue that the Cty' s actions
regardi ng themis unexpl ai nabl e on grounds ot her than an i nproper
racial notivation. Plaintiffs argue that the property owners for
those properties |isted above are Caucasi an and they were all
given nore time and opportunities than Plaintiffs to clear the
properties and/or that the Cty has not acted to denolish these
properties despite failure of the owners to rehabilitate or
dermolish. Plaintiffs offer as evidence that the “only obvious
poi nt of distinction between Plaintiffs and the owners of the
ot her properties is that one of the Factory Store owners is
Black.” (Pls.” Sur Reply at 4). Thus, Plaintiffs argue “what
else could it be” but racial aninus. (Scott Dep. at 108-110). At
nost, however, this “evidence” nerely shows that Plaintiffs’
property was treated differently than other properties. However,
as stated supra, in order to prevail on the selective enforcenent
claimhere, Plaintiffs need to establish sonme other evidence,
apart fromthe nere different treatnent, fromwhich a reasonable
jury could infer that the Defendant’s actions were due, at | east
in part, to an inproper racial notivation.

In an attenpt to establish a pattern of treating mnority
| andowners differently, Plaintiffs proffer that, in addition to
their building, the only other building for which the Cty
rejected the appeal to denolish was owned by a wonman who was
Hi spanic. However, the property owned by this woman i s not
simlarly situated to Plaintiffs’ property. This wonman’s

property was a residential dwelling, not an abandoned warehouse.
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See (Board of Health Meeting M nutes, Cctober 21, 1996);
Kirschner v. Zoning Board of Appeals, 924 F. Supp. 385, 391 (E. D

N. Y. 1996) (quoting The Dartnouth Review v. Dartnouth College, 889

F.2d 13, 19 (1st Cir. 1989) ("“appl es should be conpared to

apples”)). Further, while Plaintiffs characterize Ms. Gonzal ez

as Hi spanic, they offer no evidence on the race of Ms. Gonzal ez.
In short, after a thorough review of every docunent provided

to the Court and every deposition transcript provided to the

Court, there is no evidence fromwhich a rational juror could

find that the Defendant had an inproper racial notivation to

sel ectively enforce the | aw concerni ng abatenent of public

nui sances. Thus, we wll| grant Defendant’s notion for sunmary

judgnent as to Plaintiffs’ equal protection claim

[11. Count |IV: Section 1982

Section 1982 of Title 42 of the United States Code
guarantees to all citizens of the United States “the sanme right
as is enjoyed by white citizens thereof to inherit, purchase,
| ease, sell, hold and convey real and personal property.” 42
U S C 81982. In order to recover under 8§ 1982, a plaintiff nust

denonstrate an intent to discrimnate based on race. See Shaare

Tefil a Congregation v. Cobb, 481 U S. 615, 616, 107 S. C. 2019,

2021 (1987); Shipley v. First Federal S & L Ass’'n of Del aware,

703 F. Supp. 1122, 1134 (D. Del. 1988)(Roth, J.), aff’'d, 877 F.2d
57 (3d Gr. 1989); Petrone v. Gty of Reading, 541 F. Supp. 735,

739 (E.D. Pa. 1982). Further, a person need not belong to a
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protected class to sue under the Fourteenth Amendnent or federal
civil rights statutes if her claimis that she suffered
differential treatnment because of her association with a menber
of a protected class. See 963 F. Supp. at 491.

Plaintiffs present only the sanme evidence we anal yzed supra
to support the 8 1982 claim As we have determned that this
evidence is insufficient to allow a rational juror to infer a
racially discrimnatory purpose, notive, or intent, we will grant

summary judgnent on this claimas well.

CONCLUSI ON

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
SANDRA HOMAN and KEVI N SCOTT, : ClVIL ACTI ON
Plaintiffs, :
V. : 96- 7782
CI TY OF READI NG BOARD OF HEALTH
OF THE CI TY OF READI NG and
COUNCI L OF THE CI TY OF READI NG,

Def endant s.
ORDER

AND NOW this day of July, 1998, upon consideration
of Defendants’ Mdtion for Sunmary Judgnent and Plaintiffs’
response thereto as well as the supplenental responses of the
parties, it is hereby ORDERED that, in accordance with the
f oregoi ng Menorandum the Mdtion is GRANTED I N PART and DENI ED I N
PART as foll ows:

1) Def endant’s Motion as to Count |, Plaintiffs’
Procedural Due Process Claim is GRANTED as to the Stay of the
Abat ement Period C aimand DENIED as to the Denial of Access to
the Property Caim

2) Def endant’s Motion as to Count |, Plaintiffs’
Substantive Due Process Claim is GRANTED,

3) Def endant’s Motion as to Count 111, Plaintiffs’ Equal
Protection Caim is GRANTED;

4) Def endant’s Motion as to Count IV, Plaintiffs’ Section
1982 Claim is GRANTED.



BY THE COURT:

J. CURTIS JOYNER, J.



