IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PURI TAN | NVESTMENT :
CORPCORATI ON . CGVIL ACTION

V.
ASLL CORPCRATI ON and ; NO. 97-1580

ERI C BLUMENFELD

VEMORANDUM ORDER

Presently before the court are plaintiff's Mdtion to
Conpel the Production of Docunents, defendants’ Mtion to Conpel
t he Depositions of Plaintiff and Plaintiff’'s Representative and
def endants’ Modtion for Leave to Amend the Pl eadi ngs.

Plaintiff has asserted clains for trademark
i nfringenent, unfair conpetition and breach of contract arising
from defendants’ alleged failure to make paynents under a
| i censing agreenent involving the operation of a conedy cl ub.
Plaintiff also sought injunctive relief which was granted
pursuant to an agreenent of the parties.

The week before this case was scheduled to enter the
trial pool, plaintiff served subpoenas upon defendants directing
themto produce at trial docunments plaintiff believed m ght
support its theory of alter ego liability against defendant
Blumenfeld. Plaintiff never sought these docunents during
di scovery. The court granted defendants' notion to quash on the
ground plaintiff was inproperly using trial subpoenas to

ci rcunvent the discovery deadline, but briefly extended the



deadline to allow plaintiff properly to seek the docunents and
moved back the trial pool date to prevent any prejudice to
defendants fromplaintiff’s pursuit of discovery on the eve of
trial.

Def endants have since failed to produce the ASLL
corporate records and correspondence properly sought by plaintiff
in a subsequent docunent request. Defendants state that the
responsi ve docunents exist, that they are "in the process of
produci ng" those they possess, that they had difficulty |ocating
ot hers and that they have now ascertai ned such docunents are
being held by David Blunenfeld, an ASLL sharehol der. Defendants
al so maintain that they have been di sadvantaged in their efforts
to produce the docunents and prepare for trial by plaintiff’s
| ate pursuit of discovery.

Any potential prejudice to defendants has been cured by
the several nonths they have been afforded since plaintiff first
propounded its docunent request. The type of docunents plaintiff
seeks are ordinarily maintained by any corporation in the norma
course of business. |f defendants were unable to produce the
docunents plaintiff seeks, they should have responded to
plaintiff’s docunent request accordingly. Unless David
Blumenfeld is also a corporate officer as plaintiff contends, it
is difficult to understand why defendant ASLL' s books and records

were entrusted to a shareholder. |In any event, ASLL is



responsi bl e for producing corporate docunents held by an officer
or agent to whomthey were entrusted.?

Plaintiff’s notion to conpel production of the
docunents will be granted. |If defendants do not pronptly produce
docunents subject to their control and file an affidavit
expl ai ni ng why they are unable to produce any other requested
docunents, the court wll entertain a request for sanctions
consistent with Fed. R CGv. P. 37(b).

Wi | e conpl ai ni ng about plaintiff’s late pursuit of
di scovery, defendants now seek to conpel the depositions of
plaintiff and its representative. Defendants never served
noti ces of depositions and one cannot discern fromthe record the
identity of the corporate agents defendants wi sh to depose or the
subject matter regarding which plaintiff is expected to produce a
know edgeabl e corporate representative. |Indeed, fromthe only
i nformati on provided by defendants, it is not even clear that the
persons naned are corporate officers or otherw se subject to
deposition on notice pursuant to Fed. R CGv. P. 30(b)(1). As
such, an order conpelling plaintiff to produce such w tnesses for
deposition would be inappropriate. The court wll, however,
provide a further limted discovery period in which defendants
can notice or subpoena persons with relevant information for

deposi tions.

! | f David Blumenfled clains not to be a party by virtue

of any relationship with ASLL, then plaintiff can obtain the
necessary discovery fromhim See Fed. R Cv. P. 34(c).

3



Wi |l e conpl ai ni ng about plaintiff’s late pursuit of
di scovery, defendants have also filed a notion for |eave to anmend
their answer to assert counterclains against plaintiff for breach
of the agreenent which forns the basis of plaintiff’'s case.?

Fed. R Cv. P. 13(f) provides that “[w] hen a pl eader
fails to set up a counterclai mthrough oversight, inadvertence,
or excusabl e neglect, or when justice requires, the pleader may
by | eave of the court set up the counterclaimby anmendnent.”
Def endants do not contend that their failure to include breach of
contract counterclains was the result of any oversight,
i nadvertence or excusabl e neglect and any such contention woul d
be unt enabl e.

Nevert hel ess, because of the "when justice requires”
| anguage, Rule 13(f) "is especially flexible and enabl es the
court to exercise its discretion and permt anmendnent whenever it

seens desirable to do so.” Perfect Plastics Indus. v. Cars &

Concepts, 758 F. Supp. 1080, 1081-82 (WD. Pa. 1991) (citing Budd

Co. v. Travelers Indem Co., 820 F.2d 787, 791-92 (6th Cr.

1987); 6 Charles Alan Wight et al., Federal Practice and

Procedure § 1430 (1990)). \Wen

deci ding whether to grant a defendant |eave to anend
its answer to add a counterclaim a court should

2 Al t hough defendants do not provide the court with a
copy of the amended pl eading they seek leave to file, they assert
that they will amend their answer “to include counterclains for
| osses sustained by the defending corporation and i ndivi dual
defendant as a result of plaintiff’s breach of the |icensing
agreenent.”



consi der whether the counterclaimis conpul sory,

whet her the pl eader has acted in good faith and has not
undul y delayed filing the counterclaim whether undue
prejudice would result to the plaintiff, or whether the
counterclaimraises neritorious clains. \Wen a
counterclaimis conpul sory under Fed. R Gv. P. 13(a),
the argunent for allowing the anendnent is “especially
conpel l'ing.”

Perfect Plastics Indus., 758 F. Supp. at 1082 (citing Spartan

Gain & MII1 Co. v. Ayers, 517 F.2d 214, 220 (5th G r. 1975);

Northwestern Nat’l Ins. Co. of MIwaukee v. Alberts, 717 F. Supp.

148, 153 (S.D.N. Y. 1989); Index Fund, Inc. v. Hagopian, 91 F.R D

599, 606 (S.D.N. Y. 1981)).

Plaintiff justifiably stresses that defendants have
been aware of the proposed counterclains for at | east seventeen
nmont hs. I ndeed, defendants’ answer to plaintiff's conpl aint
i ncludes an avernent that plaintiff had breached the parties’
agreenent. The nere passage of tine between an original filing
and a proposed anmendnent, however, “is not a sufficient reason

for denial of the notion,” Perfect Plastics, Inc., 758 F. Supp.

at 1082.

Plaintiff does not contend that addition of
counterclains for breach of the |licencing agreenment woul d
prejudice it. As it appears fromthe answer that defendants
asserted plaintiff's alleged breach of the |icencing agreenent as
a defense, the court cannot discern any prejudice or need for any

appreci abl e addi ti onal discovery.



The court turns next to whether the proposed
counterclains are nmeritorious. It is far fromclear that
def endant Bl unenfeld' s breach of contract claimhas nerit in view
of his denial in the answer that he was ever a party to the
agreenent. Insofar as he now appears ready to assert a claim
predi cated on his standing as a contracting party, plaintiff's
resistance i s not altogether understandable. The assertion of
such a counterclaimwould significantly assist plaintiff in
proving its clains against M. Blunenfeld and obvi ate the need
for plaintiff to establish alter-ego status. 1In any event, the
question of neritoriousness is determned fromthe face of the

proposed counterclaim See Fort WAshi ngton Resources, Inc. V.

Tannen, 153 F.R D. 565, 566-67 (E.D. Pa. 1994) (standard for
det erm ni ng whet her proposed counterclaimis neritorious is sane
as that applied to a Rule 12(b)(6) notion to dism ss).

Most significantly, if defendants’ notion were deni ed,
their breach of contract clainms would be forever lost.?

All parties share responsibility for the failure to
bring this litigation to a pronpt conclusion. Justice requires

that the parties be given an equal and final opportunity to

present all their clains. The notion for |eave to anend wll be
gr ant ed.
3 Plaintiff does not contest that the counterclains are

compul sory.



ACCORDI NG&Y, this day of July, 1998, upon
consideration of plaintiff’s Mdtion to Conpel the Production of
Docunments (Doc. #26), | T | S HEREBY ORDERED that said Mdtion is
CGRANTED i n that defendants shall have ten days to produce al
docunents subject to their control which are responsive to
plaintiff's request and, as to any requested docunents which are
not produced, to submt affidavits explaining their |ast known
wher eabouts and the efforts undertaken to |locate or retrieve
them wupon consideration of defendants’ Motion to Conpel the
Depositions of Plaintiff and Plaintiff’s Representative (Doc. #
28), IT IS FURTHER ORDERED t hat said Mtion is DEN ED w t hout
prejudi ce to defendants properly to obtain by notice or subpoena,
if required, the desired depositions during the extended
di scovery period; upon consideration of Defendants’ Motion for
Leave to Anmend the Pleadings (Doc. #30), IT IS FURTHER ORDERED
that said Mdtion is GRANTED on condition that defendants
forthwith file and serve their anmended answer and countercl ai ns;
and, |IT IS FURTHER ORDERED that the parties shall have until
Septenber 18, 1998 diligently to conduct any additional discovery
needed, this case will be noved to the trial pool of Novenber 2,
1998 and all other deadlines in the court’s June 13, 1997
schedul i ng order are adjusted accordingly.

BY THE COURT:

JAY C. VALDMAN, J.






