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This opinion is filed pursuant to Rule 3.1 of the Local
Appel l ate Rules of the United States Court of Appeals for the
Third Crcuit. Local Rule 3.1 states that, within 15 days of the
filing of a notice of appeal, “the trial judge may file and nai
to the parties a witten opinion or a witten anplification of a
prior witten or oral recorded ruling or opinion.”

In May, 1997, a grand jury in the Eastern District of
Pennsyl vani a returned an indictnment charging David E. Napier
(“Napier”) with four counts of bank fraud. The indictnent
al | eged that Napier used a fake social security nunber and fake
credit history docunents to obtain bank | oans that were never
repaid. Napier pled not guilty and was rel eased on bail pending
trial. On Cctober 28, 1997, after jury selection began, Napier
decided to plead guilty to all charges.

Sentencing in this matter was originally schedul ed for
February 10, 1998, but was reschedul ed several tinmes. On March
25, 1998, the Court granted the Defendant’s second request for a
conti nuance, schedul ed sentencing for June 8, 1998, and warned

that no further continuances woul d be granted.



The Probation Departnent prepared a Presentence

| nvestigation Report. The presentence report stated that Napier
was convicted of three simlar offenses in 1991 and 1992 in
federal and state court in New Jersey. (1Y 32-39).! He was
sentenced to five nonths incarceration, five nonths at a
Community Treatnent Center and three years supervised rel ease for
the federal conviction. (1 33). Wile at the Community Treat nent
Center, Napier was charged with lying and viol ating a nunber of
rules. (Y 33). Wiile he was on supervised rel ease, the FB
recei ved several conplaints regarding fraudul ent practices by
Napi er and his enployer. (Y 33). The court eventually had to
order Napier to find new enploynent that could be verified by the
Probati on Departnent. (Y 33).

Just as the Probation Departnent had difficulty verifying
Napi er’s enpl oynent in 1992, they were unable to verify nmuch of
t he enpl oynent history reported in connection with the
presentence report. (Y 55). |In fact, Napier reported the sane
enpl oynent information to the Probation Departnent that he had
used on his fraudulent |oan applications. (f 55). After
i nvestigating, the Probation Oficer concluded that nuch of the

informati on was probably either fictitious or exaggerated. (Y 55).

! References are to paragraphs in the Presentence
| nvesti gati on Report.



I n connection with the presentence report, and at a prior
hearing in this Court, Napier stated that he had no i ncone and
that he was supported by his paranour. Several nonths |ater,
directed Napier to conplete a financial affidavit in connection
with court appointnent of an attorney. He clained that he
currently earns $9,500 a nonth working for a conpany call ed
“Voyager Ceneral.” Napier refused to provide the Probation
Departnent with information on this conpany. (1 54).

On June 7, 1998, Napier faxed a letter to the Court. He
claimed that he and his attorney had an “irreparabl e breakdown in
comuni cation” and requested a continuance so that he could
retain a new attorney. | allowed Napier to dismss his attorney
and granted a continuance. Based on the information in the
presentence report, however, | determ ned that Napier was a
danger to the community and | revoked his bail.

On June 24, 1998, Napier’s new attorney requested
reconsi deration of the revocation of bail. Al parties agree
that since Napier pled guilty, he had the burden of proving, by
cl ear and convincing evidence, that he is not a flight risk or a
danger to the community. The applicable | aw states:

(a) Rel ease or detention pending sentence. -- (1)

the judicial officer shall order that a person who has

been found guilty of an offense and who is awaiting

i nposition or execution of sentence . . . be detained,

unl ess the judicial officer finds by clear and

convi nci ng evidence that the person is not likely to

fl ee or pose a danger to the safety of any other person
or the comunity.



18 U.S.C. § 3143.

A hearing was held on July 16, 1998. Napier’s attorney
presented argunent, but did not present any evidence or rebut any
of the statenents in the presentence report. Counsel suggested
that the Court can protect the community by placing conditions on
Napi er’s bail. He suggested restrictions on financial
transactions and travel, or even house arrest.

Napi er did not prove, by clear and convinci ng evi dence, that
he is not a danger to the community. Napier has a history of
fraud and di shonesty. Hi s dealings with the Probation
Departnent, both in 1992 and 1997, show that he continues to lie
with inpunity. | amnot convinced that there are any conditions
that will adequately protect the conmmunity. Napier previously
ignored rules and conditions while he was at a Comunity
Treatnent Center and while he was on supervised release. It is
extrenely difficult to prevent fraud. |f Napier has free access
to tel ephones, mail and other neans of communicating with
financial institutions and potential investors, he is a danger to

the community.

BY THE COURT:

JAMES MG RR KELLY, J.



