IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOMAS ROCHE. | : ClVIL ACTION
Pl aintiff, :
NO. 97-2753
V.

SUPERVALU, I NC. and
TEAMSTERS LOCAL
UNI ON NO. 429

Def endant s.

MEMORANDUM

BUCKWALTER, J. July 29, 1998

Plaintiff conmmenced this action, alleging violations of
the Anericans with Disabilities Act, 42 U S.C. § 12111 et seq.
(“ADA”), on April 22, 1997 and initially naned his enpl oyer
Supervalu, Inc. as the sole defendant. On April 23, 1998,
Plaintiff filed a second anended conplaint in which he added as a
def endant the Teansters Local Union No. 429 (“Union”).

Presently, the Union seeks summary judgnent, contendi ng that

Plaintiff’s failure to nane it as a defendant in his original
EECC conpl aint divests this Court of jurisdiction to review

Plaintiff’s present clains against it.

The ADA requires a conplainant to file a charge of
discrimnation with the EECC prior to bringing suit against a
party in district court. 42 U S.C. 88 2000e-5(f) (1), 12117. The
filing of an adm nistrative charge serves two purposes; it gives

t he charged party notice of his possible violations of federal



| aw and provides an avenue for voluntary conpliance. Jus v.

G C_ Miurphy Co., 562 F.2d 880, 885 (3d Cr. 1977). The Third

Circuit, however, has recogni zed exceptions to this requirenent.
Id. The Court in Qus enunerated four factors to be consi dered
in determ ning whether a claimnmy be asserted against a party
not nanmed as a respondent in the EECC charge: “1) whether the
role of the unnaned party could through reasonable effort by the
conpl ai nant be ascertained at the tinme of the filing of the EECC
conpl aint; 2) whether, under the circunstances, the interests of
a naned party are so simlar as the unnaned party’'s that for the
pur pose of obtaining voluntary conciliation and conpliance it
woul d be unnecessary to include the unnaned party in the EEOCC
proceedi ngs; 3) whether its absence fromthe EEOC proceedi ngs
resulted in actual prejudice to the interests of the unnaned
party and 4) whether the unnanmed party has in sone way
represented to the conplainant that its relationship with the
conplainant is to through the naned party.” dus, 562 F.2d at
888. Moire recently, the Third Crcuit has streamined this
inquiry to a two factor test -- where the unnaned party has
recei ved notice and where there is a shared conmonality of

i nterest between the naned and the unnanmed parties failure to
nanme a defendant in an EEOC charge does not divest a federal

court of jurisdiction. See Schafer v. Board of Public Education,

903 F.2d 243 (3d Cir. 1990)(recogni zi ng an exception when the



unnanmed party received notice and when there is a shared

comonal ity of interest with the nanmed party); Goodnman v. Lukens

Steel Co., 777 F.2d 113, 127-28 (3d G r. 1985)(dismssing claim
agai nst individual not nanmed in the EEOC charge absent

“commonal ity of interest and actual notice”); See also Duffy v.

Sout heast ern Pennsyl vani a Transportati on Conpany, 1995 W. 299032

* 4 n 4 (E D Pa. May 12, 1995)(explaining that recent Third
Circuit decisions, while referring to the Qus factors have
encapsul ated theminto the two factor test described in Goodnman
and Schafer).

Based on the facts before ne, | cannot find that the
Uni on ever received notice of Plaintiff’s suit prior to the
filing of Plaintiff’s second anended conplaint on April 23, 1998.
The Union has attached the affidavit of Barry Krzyzewski,
Busi ness Agent of Teansters Local Union No. 429 who attests to
the fact that the Union never received notice of Plaintiff’'s EECC
or PHRA charges. Additionally, although several nenbers of this
Court have found that nention of a defendant, not naned in the
caption of the EEOC charge, in the body of the conplaint
constitutes sufficient notice to satisfy the general rule, here
neither party has supplied a copy of Plaintiff’s EEOC charge,
thus | amunable to determ ne whether the Union was nentioned in

the body of the conplaint. See MlLaughlin v. Rose Tree Media

School Dist., -- F.Supp. --, 1998 W. 196394 * 5, (E. D. Pa. Apr. 22,




1998) (citations omtted). Finally, the nere fact that Defendant,
Supervalu Inc., had a collective bargaining agreenent with the
Union is insufficient to establish a commonality of interest.

See Goodman, 777 F.2d at 127-28 (hol ding that even though union

and enpl oyer were parties to the sane coll ective bargai ning
agreenent, plaintiff failed to establish the necessary identity
of interest between enployer and the union); Schafer, 903 F.2d at
252 (finding fact that union and enpl oyer were parties to the
sane col |l ective bargai ning agreenent insufficient to establish
requisite identity of interest between defendants). Accordingly,

the Union’s notion for summary judgnent will be granted.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS ROCHE. , : ClVIL ACTI ON
Pl aintiff, :
NO. 97-2753
V.
SUPERVALU, | NC. and
TEAMSTERS LOCAL
UNI ON NO. 429
Def endant s.

ORDER

AND NOW on this day of July, 1998, upon
consideration of a notion for sunmmary judgnment (Dkt. No. 18) and
for sanctions (Dkt. No. 19) submtted by Defendant, Teansters
Local Union No. 429 (“Union”); Plaintiff’s responses (Dkt. Nos.
20 and 21); the Union's replies (Dkt. Nos. 22 and 23); and
Plaintiff's sur-reply (Dkt. No. 24), it is hereby ORDERED t hat
the Union’s notion for summary judgnment is GRANTED the Union’s
notion for sanctions is DENIED. Accordingly, the Teansters Local
Union No. 429 is DISM SSED as a defendant in the above captioned

case.

BY THE COURT:

RONALD L. BUCKWALTER, J.



