IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JESSIE I. KANI A : CIVIL ACTI ON
V.

ARCHDI OCESE OF PHI LADELPHI A :
and SACRED HEART CHURCH : NO. 97-7136

VEMORANDUM AND ORDER

HUTTON, J. July 28, 1998

Presently before the Court are Defendants’ Mdtion to D sm ss
(Docket No. 6), Plaintiff’'s Opposition (Docket No. 8), Defendants’
Reply (Docket No. 9), and Plaintiff's Sur-Reply (Docket No. 10).

For the reasons that follow Defendants’ Mtion is denied.

| . BACKGROUND

At a Septenber 7, 1995 neeting, Father Francis A Barszczewski
announced to his staff that henceforth the official |anguage of
Sacred Heart Church (“the Church”) would be English, and that all
enpl oyees nust cease speaki ng the Polish | anguage during busi ness
hours. This Mdtion requires the Court to decide whether, in the
context of this case, the Church’s “English-only” policy anounted
to national origin discrimnation under Title VII of the Gvil
Ri ghts Act of 1964, as anended, 42 U.S.C. § 2000e-2 (1994) (“Title
VI1"), and the Pennsyl vani a Human Rel ati ons Act, 43 Pa. Cons. Stat.
Ann. § 955(a) (1997) (the “PHRA").

Plaintiff Jessie I. Kania is a Polish-American woman who

wor ked for the Church as a housekeeper between Decenber 10, 1990



and Cctober 17, 1995. Although the Conplaint does not state so
directly, it is evident that Kania is fluent in both English and
Polish. It is also evident that, at |east until Septenber 7, 1995,
Kani a spoke Polish on the job fromtine to tine.

Fat her Barszczewski announced the English-only policy on
Septenber 7, and agai n on Septenber 29. M nutes of the Septenber
7 neeting reflect Barszczewski’s reasons for establishing therule:
“[Barszczewski] said it is offensive and derisive to speak a
| anguage which others do not understand. Staff nust mrror/show
the way for the parish, especially since [Barszczewski] is asking
the rest of the parish (organizations, councils, groups, etc.) to
do the sane.” (Pl.’s Opposition Ex. B at 2). Kania represents
that the English-only policy was a bl anket rul e that applied at all
ti mes during business hours, including when the Church’ s enpl oyees
were at |unch, on break, and in non-public areas. She clains that
no legitimate business reason existed for the inposition of the
policy.

Shortly after Barszczewski announced the policy, Kania
communi cated her objection to Barszczewski’s secretary, Cathy
Vi ckery. Kania conplained that she believed the |anguage
restriction violated the law, and that Barszezewski did not have
the right to prevent her fromspeaki ng her native | anguage at worKk.
A few weeks later, on Cctober 17, 1995, Barszczewski fired Kania
for the stated reason that she had failed to cl ean Barszczewski’s
room at the Church. In her Conplaint, Kania alleges that this

expl anation was a pretext for term nating her due to her opposition
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of the English-only policy.

After exhausting her adm nistrative renedi es, and receiving a
right to sue notice from the Equal Enploynent Opportunity
Commi ssi on (“EEOC’) on August 29, 1997, Kania filed her Conpl ai nt
on Novenber 20, 1997. 1In Count |, Kania charges the Church with
di scri m nati ng agai nst her on the basis of her national origin, and
termnating her in retaliation for opposing the English-only
policy, all in violation of Title VII. 1In Count Il, Kania states
an identical clai munder the PHRA. Defendants now nove to di sm ss
the Conplaint for failure to state a claimfor which relief can be
granted, arguing that the Church’s policy did not amunt to

national origin discrimnation as a matter of |aw.

1. DI SCUSS| ON

A. Standard of Revi ew

In considering a notion to dismss under Rule 12(b)(6) of the
Federal Rules of Cvil Procedure, the Court nmust accept all factual
allegations in the plaintiff’s conplaint as true, and draw al

reasonable inferences in its favor. See Rocks v City of

Phi | adel phia, 868 F.2d 644, 645 (3d Cir. 1989). It may only grant

the notion if, after viewing the conplaint in the |ight nost
favorable to the plaintiff, “it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich
woul d entitle himto relief” under the applicable law. Conley v.
G bson, 355 U. S. 41, 45-46 (1957); ALA, Inc. v. CCAIR 1Inc., 29

F.3d 855, 859 (3d Gir. 1994).






B. National Oigin D scrimnation

Title VII provides that it is unlawful for an enpl oyer

(1) to fail or refuse to hire or to discharge
any individual, or otherwise to discrimnate
against any individual with respect to his
conpensation, terns, conditions, or privileges
of enploynent, because of such individual’s
race, <color, religion, sex, or nationa

origin; or
(2) to limt, segregate, or classify his

enpl oyees or applicants for enploynent in any
way whi ch woul d deprive or tend to deprive any
i ndi vidual of enploynent opportunities or
ot herwi se adversely affect his status as an
enpl oyee, because of such individual’s race,
color, religion, sex, or national origin.

42 U.S.C. § 2000e-2 (enphasis added).

To establish a prinma facie case for retaliatory discharge
under either Title VII or the PHRA a plaintiff nust denonstrate:
(1) that she engaged in a protected activity; (2) that she was
di scharged subsequent to or contenporaneously w th such activity;
and (3) that a causal |ink exists between the protected activity

and the discharge. See Aman v. Cort Furniture Rental Corp., 85

F.3d 1074, 1085 (3d Cir. 1996) (citing Jalil v. Avdel Corp., 873

F.2d 701, 708 (3d Cir. 1989); Myo v. Gonez, 32 F.3d 1382, 1384

(9th Gir. 1994).1

In their Mtion, the Defendants argue Kania has failed to

state a prima facie case of retaliation. Specifically, they attack

Kania's attenpt to satisfy the first prong--that Kania s opposition

! The courts have interpreted the PHRA in accordance with the | aw of
e VIl. See Knabe v. Boury Corp., 114 F.3d 407, 410 n.5 (3d Cr. 1997)
ing Hoy v. Angelone, 691 A 2d 476 (1997)). Therefore for the remai nder of
opinion, the Court shall refer to the law of Title VII, recognizing that
plies to Kania's PHRA claimas well.
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of the English-only rule was a protected activity. They argue that
the Church’s rul e was not discrimnatory as a natter of | aw, and as
aresult Kania' s opposition to it cannot formthe basis of a valid
retaliation claim Kania responds that the policy was
discrimnatory, citing the EECC CGuidelines, 29 CF. R 8§ 1606.7(a)
(1997), and Gutierrez v. Minicipal Court, 838 F.2d 1031 (9th Cir.

1988), vacated as npot, 490 U. S. 1016 (1989). Failing that, she
argues that she has neverthel ess stated a valid retaliation claim
under Title VI1 and t he PHRA because, under the applicable | aw, she
need only have had a reasonabl e belief that the English-only policy
was discrimnatory. The Court wll address these contentions in

turn.

1. The English-Only Rule

The Court first considers whether the Church’s English-only
rul e anounts to national origin discrimnation when applied to a
Pol i sh speaki ng bilingual enployee. Thus far, only the Fifth and
Ninth circuits have passed on the validity of English-only rules in

t he workpl ace, see Garcia v. door, 618 F.2d 264 (5th G r. 1980),

cert. denied, 449 U. S. 1113 (1981); Garcia v. Spun Steak Co., 998
F.2d 1480 (9th Cr.), reh’'q denied, 13 F.3d 296 (9th Gr. 1993),

cert. denied, 512 U S. 1225 (1994), and the Fourth and El eventh

circuits have i ssued unpublished opinions affirmng District Court

deci sions on the question, see Long v. First Union Corp., 86 F.3d
1151 (4th Cr. 1996), aff’'g, 894 F. Supp. 933 (E. D. Va. 1995);
Gonzal ez v. Salvation Arny, 985 F. 2d 578 (11th Cir.), cert. deni ed,
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508 U.S. 910 (1993); Prado v. L. lLuria & Son, Inc., 975 F. Supp.

1349 (S.D.Fla. 1997). All of these courts have agreed that--
particularly as appliedtonmulti-Iingual enpl oyees--an English-only
rul e does not have a disparate inpact on the basis of national
origin, and does not violate Title VII. Althoughthe Third Crcuit
has not yet reached this question, this Court has no difficulty
finding that the present English-only policy is valid as a matter
of law under Title VII.

The | eading cases on this subject are d oor and Spun Steak.

In door, defendant G oor Lunber & Supply Co., located in
Brownsvill e, TX just above the Mexican border, established arule
prohi biti ng enpl oyees fromspeaki ng Spani sh on the job unl ess they
wer e communi cating wi th Spani sh-speaki ng custoners. See G oor, 618
F.2d at 266. At trial there was testinony that d oor adopted the
rule for several business reasons: (1) to nmeke all enployee
comruni cati ons under st andabl e t o Engl i sh- speaki ng custoners; (2) to
hel p trai n the Spani sh-speaki ng enpl oyees in the use of the English
| anguage; and (3) to permt non-Spani sh-speaking supervisors to
under st and and better oversee the work of their subordinates. See
id. at 267. Although adm ttedly bilingual--speaking both Spani sh
and English--plaintiff Hector Garcia clainmed he found it difficult
toconmply with the rule. He continued to speak Spani sh at work and
was eventually fired. See id. at 266.

Garcia sued G oor under Title VII, arguing that the English-
only rule amounted to discrimnation on the basis of national

origin. Specifically, he argued that “if an enpl oyee whose nost
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famliar | anguage is not English is denied the right to converse in
that | anguage, he is denied a privilege of enploynent enjoyed by
enpl oyees nost confortable in English; this, necessarily,
di scri m nates against hi mon the basis of national origin because
national origininfluences or determ nes his | anguage preference.”
ld. at 268.

The Fifth Grcuit disagreed. It found that while Title VII
barred arbitrary enploynent practices nade on the statutorily
proscribed bases, it did not give a nulti-Ilingual person the right
to speak any particul ar | anguage at work. “[T]here is no disparate
inpact,” it found, “if the rule is one that the affected enpl oyee
can readily observe and nonobservance is a matter of individua
pref erence. M. Garcia could readily conply wth the speak-
English-only rule; as to hi mnonobservance was a matter of choice.”
See id. at 270. |In essence, the court found that the multi-Iingual
enpl oyee’s volitional decision severed the connection between
| anguage and national origin necessary to a finding of nationa
origin discrimmnation. The court concl uded

[Title VII] does not support aninterpretation
t hat equates the | anguage an enpl oyee prefers
to use with his national origin. To a person
who speaks only one tongue or to a person who
has di fficulty using anot her | anguage t han the
one spoken in his honme, | anguage m ght wel |l be
an i mut abl e characteristic |ike skin color,
sex or place of birth. However, the | anguage
a person who is multi-lingual elects to speak

at a particular tineis by definition a natter
of choi ce.

* * %

That this rule prevents sone enpl oyees, |ike
M. Garcia, from exercising a preference to
converse in Spanish does not convert it into
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discrimnation based on national origin.
Reduced to its sinplest, the claimis “others
like to speak English on the job and do so
wi t hout penalty. Speaki ng Spanish is very
inportant to nme and is inherent in ny
ancestral national origin. Ther ef or e,
shoul d be permtted to speak it and t he deni al
to me of that preference so inportant to ny
self-identity is statutorily forbidden.” The
argunent thus reduces itself to a contention
that the statute commands enpl oyers to permt
enpl oyees to speak the tongue they prefer. W
do not think the statute permts that
interpretation, whether the preference be
slight or strong or even one closely rel ated
to self-identity.

ld. at 270-71. Accordingly, the Fifth Grcuit found that d oor’s
| anguage restriction did not anpbunt to national origin
di scrim nation.

In Spun Steak, the Ninth Grcuit was presented with simlar

facts and arrived at the sanme conclusion. Over two-thirds of the
enpl oyees at the Spun Steak Conpany spoke Spani sh, and all but two
spoke English as well. After receiving conplaints that some of the
Spani sh- speaki ng wor kers wer e maki ng raci ally of fensi ve coments to
Engl i sh speaki ng enpl oyees i n a | anguage t hey coul d not under st and,
Spun Steak instituted an English-only policy “to pronote racia
harnmony,” and to inprove communication in general at its plant.

See Spun Steak, 998 F.2d at 1483. Spun Steak’'s rule expressly

limted the |anguage restriction to the factory floor, and
permtted free use of Spanish during lunch, breaks, and after
hours. See id.

After the rul e becane effective, two bilingual enployees who

originally had been charged with engaging in racial harassnent
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conti nued speaking Spanish, and the conpany took disciplinary
action against them including barring themfromworking next to
each other. See id. at 1484-85. Wth the support of their |abor
uni on, they sued Spun Steak, claimng the English-only policy had
a disparate inpact on Hi spanic enployees and thus violated Title
VI1.? The District Court agreed, and granted the plaintiffs’
notion for summary judgnent.

Upon appeal, the Ninth Crcuit posed the question of whether
t he English-only rul e caused any | egal | y cogni zabl e adverse effects

at all. VLike the Goor court before it, the Spun Steak majority

reached the conclusion that it did not.

The Spun Steak plaintiffs nmade three principal argunents: (1)
that the rule denied themthe ability to express their cultura
heritage on the job; (2) that it denied themthe privileges enjoyed
by nono-1|i ngual Engli sh-speaki ng enpl oyees on the job; and (3) that
it created an atnosphere of inferiority, I solation and
intimdation. See id. at 1486-87. As to the first argunent, the
court found that Title VII does not protect the ability of workers
to express their cultural heritage at the workplace, as Title VII
is concerned only with disparities in treatnent, and does not
confer any substantive privileges. See id. at 1487 (citing G oor,
618 F.2d at 269). As to the second argunent, the court found that

it is the enployer’'s prerogative to define the privilege of

2 Al t hough the court does not state so directly, it appears that the

Spun Steak plaintiffs clainmed discrimnation on the bases of both race and
nati onal origin.
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wor kti me conver sati on.
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When the privilege is defined at its narrowest
(as nerely the ability to speak on the job),
we cannot concl ude that those enpl oyees fl uent
in both English and Spanish are adversely
i npacted by the policy. Because they are able
to speak English, bilingual enployees can
engage in conversation on the job. It is
axiomatic that “the | anguage a person who is
mul ti-lingual elects to speak at a particul ar
timeis ... amtter of choice.” Garcia, 618
F.2d at 270. The bilingual enployee can
readily conply with the English-only rule and
still enjoy the privilege of speaking on the
j ob. “There is no disparate inmpact” wth
respect to a privilege of enploynent “if the
rule is one that the affected enployee can
readi | y observe and nonobservance is a matter
of individual preference.” 1d.

Spun Steak, 998 F.2d at 1487. Because the plaintiffs were

bilingual, and could have conplied with the rule, the court found
that it did not deny them any significant workplace privil eges.
Finally, the plaintiffs argued that Spun Steak’ s rul e oper at ed
to create an at nosphere of inferiority, isolation andintimdation.
As Kania does in this case, the plaintiffs relied on EECC
Gui del i nes--adopted after 4 oor--that purport to make English-only
rules in the workplace prim facie unlawful, unless the enpl oyer
can make a showi ng of business necessity. See 29 CF.R 8
1606. 7(b) (1997). The Ninth Circuit found that the plaintiffs had
come forward with no evidence that the rule actually contributed to
an at nosphere of isolation, inferiority or intimdation. The EECC
Gui del i nes woul d have reversed t he burden of proof and forced Spun
Steak to denonstrate a business necessity or suffer liability.

However, the Ninth G rcuit concluded that the EECC s interpretation
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| acked support in the statute, and there were “conpelling

indications that it [was] wong.” Spun Steak, 998 F.2d at 1489-90

(quoting Espinoza v. Fara Mqg. Co., lInc., 414 U S. 86, 94-95
(1973)). In the absence of the EEOC Cuidelines, the burden or
proof remained with the plaintiffs. Accordingly, the Nnth Crcuit
found, the plaintiffs had failed to denonstrate that the rule in
fact created an atnosphere of inferiority, and could not establish
that the rule violated the provisions of Title VII. See id.

The remai ni ng two cases, Prado, 975 F. Supp. at 1349 and Long,
894 F. Supp. at 933, reached the sane result, but by different
means. Prado assunmed the EEOC Cuidelines were valid, and found
that the English-only rule at issue passed the test of business
necessity. See Prado, 975 F. Supp. at 1357. Long foll owed Spun
Steak in finding the EEOC Gui delines invalid, as beyond the scope
of the agency’s authority to interpret the statute. See Long, 894
F. Supp. at 940. Long noted that Congress enacted a specific and
detailed framework for the burden of proof in disparate inpact
cases, see 42 U S.C. 8§ 2000e-2(k). As the EECC s interpretation
of the burden of proof directly contradicted the plain terns of the
statute it purports to interpret, the court found, the EECC
Gui del i nes nust be wong. See Long, 894 F. Supp. at 940.

In the present case, Kania relies on the EEOCC CGuidelines to
make her case. She argues the Court should follow the Ninth

Circuit’s pre-Spun Steak decision in Gutierrez, 838 F.2d at 1040,

whi ch hel d that t he EEOC Cui del i nes control |l ed, and applied themto

find a state court systenmis English-only rule anpbunted to nationa
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origin discrimnation. But upon appeal, the Suprenme Court vacated

Qutierrez as noot, see Qutierrez, 490 U S. 1016, and the case now

| acks any precedential authority. See Spun Steak, 13 F.3d at 300
(Rei nhardt, J., dissenting). Since then, the Ninth Circuit

adopted a dramatically opposite position in Spun Steak. Although

there remains sone debate within the Ninth Circuit on the subject,

see Spun Steak, 998 F. 2d at 1490 (Boochever, J., dissenting), reh’'g
denied, 13 F.3d 296 (Reinhardt, J., dissenting), the majority

opinion in Spun Steak stands as the lawin the Nnth Crcuit.

In any case, the Court agrees wth Spun Steak and Long t hat

the EEOC Cui delines nmust be disregarded. Despite the deference
ordinarily due to official adm ni strative guidelines and

regul ations, see Albernarle Paper Co. v. Mduody, 422 U S. 405, 431

(1971), such guidelines and regulations may not exceed the

authority of the statue they purport to interpret. See Santa Fe

| ndustries, Inc. v. Geen, 430 U. S. 462, 472 (1977) (quoting Ernst

& Ernst v. Hochfelder, 425 U. S. 185, 213-14 (1976); Espinoza, 414

US at 95. Title VII explicitly provides the burden of proof
applicable to disparate i npact cases. See 42 U.S.C. § 2000e-2(Kk).
An agency interpretation, like that in 29 CF.R § 1606.7, at
variance with the statute it interprets nust be outside the scope
of the agency’'s interpretive authority, and nust be wong. See
Espi noza, 414 U. S. at 95; Spun Steak, 998 F. 2d at 1489. Therefore,
the Court shall disregard the EEOCC Cuidelines in determning
whet her the Defendants have engaged in national origin

di scri m nati on.
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Wt hout the | everage provi ded by t he EEOC Cui del i nes, Kania’'s
claim that the English-only rule anpbunted to national origin
discrimnation, as applied to her, quickly collapses. Title VII
does not protect the ability of workers to express their cul tural

heritage at the workpl ace. See Spun Steak, 998 F.2d at 1487.

Furthernore, Kania admts that sheis bilingual. Because she coul d
have readily conplied with the English-only rule, it did not cause
a legally cogni zabl e adverse inpact upon the terns and conditions
of her enpl oynent. See id. at 1488. Accordingly, Kania has fail ed
to prove that the defendants engaged in national origin
discrimnation as a matter of |aw

But even if the Court assunes, |ike the Prado court, see
Prado, 975 F. Supp. at 1357, that the EEOC Cui del i nes apply, there
is no doubt that the Church’s English-only rule had a valid
busi ness justification. Al t hough Kania suggests that Father
Barszczewski instituted the rule for purely personal reasons, the
docunents Kania submts in favor of her position denonstrate

otherwi se.® After reviewi ng the Staff Meeting M nutes subnitted by

® Because a notion to dismiss is neant to test a conplaint’s | egal

sufficiency, as opposed to its basis in fact, courts generally limt their
consideration to the conplaint, exhibits attached to the conplaint, and
matters of public record. See Foust v. FMC Corp., 962 F. Supp. 650, 651-52
(E.D. Pa. 1997). To prevent abuse of the Rule 12(b)(6) standard, however, the
Third CGircuit established an exception for certain inportant docunents:

a court may consider an undisputedly authentic

docunent that a defendant attaches as an exhibit to a

notion to dismiss if the plaintiff's clainms are based

on the docunent. QOherwise, a plaintiff with a

legally deficient claimcould survive a notion to

dismss sinmply by failing to attach a dispositive

docunent on which it relied.

Pension Guaranty Corp. v. Wiite Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d
Cir. 1993), cert. denied, 114 S.C. 687 (1994) (citation omtted). It is fair
to consider the extrinsic document w thout converting the notion into one for
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Kania, it is clear that the Church adopted its English-only ruleto
i nprove interpersonal relations at the Church, and to prevent
Pol i sh- speaki ng enpl oyees from alienating other enployees, and

per haps church nenbers t hensel ves. The courts in Spun Steak, d oor

and Prado upheld the validity of workplace English-only rules
adopted for sim/lar reasons. Accordingly, the Court finds that in
adopti ng the chal |l enged rul e, the Church had busi ness justification
as a matter of |aw

For the foregoing reasons, the Court finds Kania cannot
denmonstrate that the Church’s English-only rule had an unl awf ul
di sparate inpact upon her on the basis of national origin, in

violation of either Title VII or the PHRA.

2. Retaliation

Kani a responds, however, that evenif the English-only ruleis
not discrimnatory, she neverthel ess can establish the first prong

of her retaliatory discharge clains because, at the tine she

summary judgrment, the Court reasoned, because a plaintiff who has relied on a
docunent in his conplaint is on notice that it m ght be used against him See
id.

Courts have relied on Pension Guaranty in many cases to consider
material that a plaintiff has referenced in the conplaint but neglected to
provide. For exanple, in Dykes v. South Eastern Pennsylvania Transp. Auth.,
68 F.3d 1564, 1567 n.3 (3d Cr. 1995), cert. denied, 116 S.C. 1343 (1996),
the Third Crcuit considered a SEPTA col |l ective bargai ning agreenent--onitted
fromthe plaintiff’s conplaint--in determ ning whether it had reasonable
suspicion to support a nmandatory body fluids test. Simlarly, in Foust, 962
F. Supp. at 652, the Court considered the civil rights plaintiff’s right-to-
sue letter, noting that she relied on it to prove her case and did not
guestion its authenticity. See also Klein v. Boyd, 1996 W. 230012, *7
(E.D.Pa. May 3, 1996); Johnakin v. City of Philadelphia, 1996 W. 18821, *7
(E.D. Pa. January 18, 1996); J/H Real Estate, Inc. v. Abranson, 901 F. Supp
952, 954 (E.D.Pa. 1995). It is therefore well established that a court may
consider omtted docunents where their content and neaning are central to the
plaintiff’s conplaint.
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opposed it, she reasonably believed that it was discrimnatory.
It iswell-settledthat aplaintiff inaretaliatory discharge
claim need only prove that, at the tinme she opposed it, she
reasonably believed that the chall enged enpl oynent practice was
unl awful . See Aman, 85 F. 3d at 1085 (“protesti ng what an enpl oyee
believes in good faith to be a discrimnatory practice is clearly
protected conduct”); Myo, 32 F.3d at 1385 (“It is not necessary,
however, that the enploynent practice actually be unlaw ul;
opposition clause protection wll be accorded whenever the
opposition is based on a reasonable belief that the enployer has
engaged in an unlawful enploynent practice.”) (quotation marks

omtted); EE. O C v. Crown-Zellerbach Corp., 720 F.2d 1008, 1013

(9th Cir. 1983). Therefore, although the Court has found the
Church’s English-only rule to be non-discrimnatory, Kania may

still satisfy the first prong of the prinma facie case by proving

t hat she reasonably believed that it was discrimnatory.

Al t hough Defendants conplain that it is senseless for aTitle
VIl or PHRA claimto go forward where there has been no actual
discrimnation, the Court can identify at | east two reasons why it
shoul d. First, the law recognizes that many enpl oyees, unlike
t heir enpl oyers, |ack | egal sophistication and do not have i nstant
access to conpetent | egal advice, see Moyo, 32 F. 3d at 1385-86, and
t hat t he out cones of sone | egal disputes are too uncertain for even
conpetent | awers to forecast in advance. The retaliation theory
protects an enpl oyee who has the strength to oppose an enpl oyer’s

practices, and initiate a dialogue that may lead to an informal
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resol ution of workplace tensions. |If the law did not protect all
enpl oyees who reasonably believed that a certain practice was
discrimnatory, it woul d underm ne an i ncentive structure desi gned
to flush out workplace conflicts into the light, and foster
comruni cati on and acconmodati on. Second, the | awgi ves an enpl oyer
whose practices have been chall enged the i ncentive to resol ve even
a dispute inwhichit islegally correct in aconciliatory, rather
t han an inperious, manner. Although the Court has found that the
Church’s English-only policy was non-discrim natory, the above
reasons explain why the law permts Kania s clains to survive the

Def endants’ Motion to Dismiss in this case.

[11. CONCLUSI ON

To establish a prim facie case for retaliatory discharge

under Title VIl and the PHRA, a plaintiff nust denonstrate (1) that
she engaged in a protected activity; (2) that she was di scharged
subsequent to or contenporaneously with such activity; and (3) that
a causal link exists between the protected activity and the
di scharge. Intheir Motion to Dismss, the Defendants attacked the

first prong of Kania’ s prim facie case, arguing that the Church’s

English-only rul e didnot constitute national origindiscrimnation
as applied to Kania. The Court agrees with the Defendants that the
English-only rul e was not discrimnatory. However, Kania may still

satisfy the first prong of her prima facie case by proving that she

reasonably believed that the rul e was di scrimnatory. Accordingly,

the Defendants’ Mdtion to Dismiss is denied.
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An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JESSIE I. KANI A : CIVIL ACTI ON
V.

ARCHDI OCESE OF PHI LADELPHI A :
and SACRED HEART CHURCH : NO. 97-7136

ORDER

AND NOW this 28th day of July, 1998, upon consideration
of Defendants’ Mdtion to Dismss, Plaintiff’s Opposition,
Def endants’ Reply, and Plaintiff’s Sur-Reply, I TS HEREBY ORDERED
t hat the Defendants’ Motion is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



