IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
BARBARELLA PALMER- MENDOZA : NO. 97-481-01

MEMORANDUM AND ORDER

HUTTON, J. July 28, 1998

Presently before this Court is the Mtion by Defendant
Bar barel | a Pal ner- Mendoza to Suppress Evi dence (Docket No. 33) and

the Governnent’s response thereto.

. BACKGROUND

On June 24, 1997, New Jersey State Trooper Mark Wber
(“Weber”) received information froma confidential source that a
woman would be traveling from Ft. Lauderdale, Florida to
Phi | adel phia with a | arge quantity of cocai ne on her person and in
her carry-on luggage. Govt.’s Resp. at 2. The source expl ai ned
that the woman was “possibly Hi spanic, [with] dark hair [and a]
medi um build,” Tr. of 6/15/98 at 5, and that the woman woul d be
carrying a blue backpack, id. at 16. Further, the source told
Weber that the woman’s nanme was “Palnmer,” and that she would be
traveling on a USAi rways flight that was schedul ed to arrive on the

norni ng of June 25, 1997. 1d. at 5 8. Finally, the source told



Weber that Palnmer would be net at the airport by a black male
driving a yellow Acura. 1d. at 5-6.1

After receiving this information, Wber contacted the
Drug Enforcenment Agency’s (“DEA’) Airport Interdiction Program
(“AlP") and spoke wth DEA special agent Kevin Donnelly
(“Donnel ly”). Id. at 7. In response, Donnelly assigned
Pennsyl vani a State Troopers WlliamD. Knightly (“Knightly”), Kevin
Schmdt (“Schmdt”), Dave Caldwell (“Caldwell”), and Louis Uribe to
investigate the matter. Govt.’s Resp. at 3; Tr. of 6/15/98 at 22.

On the norning of June 25, 1997, Knightly contacted
representatives of USAirways and verified that a person naned
Barbarella Palnmer was |isted as a passenger on USA rways flight
1490, originating in Ft. Lauderdale, Florida and scheduled to | and
in Philadel phia at 9:09 a.m on June 25, 1997. Govt.’'s Resp. at 3;
Tr. of 6/15/98 at 23-24. Knightly also |earned that Pal mer had
purchased the round trip ticket and traveled to Ft. Lauderdal e from
Phi | adel phia on June 24, 1997. Govt.’'s Resp. at 3; Tr. of 6/15/98
at 24. After receiving this information, DEA AIP nenbers set up
surveill ance at Phil adel phia Airport gate C-31 to await the arrival

of USAi rways flight 1490. Tr. of 6/15/98 at 24, 25.

1. Pennsyl vania State Trooper WIlliam D. Knightly testified that the
confidential source also told Weber that the man driving the yell ow Acura
woul d be “approxi mately six foot, 230 pounds.” Tr. of 6/15/98 at 23.
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At approximately 9:40 a. m, USAi rways flight 1490 arrived
at gate C31. CGovt.’ s Rep. at 3; Tr. of 6/15/98 at 26. Menbers of
the surveillance team who were not dressed in unifornms, saw a
worman, |ater identified as Barbarella Pal mer-Mendoza, who fit the
description given by the confidential source. Tr. of 6/15/98 at
26, 27, 28. Pal nmer-Mendoza exited the plane carrying a blue carry-
on bag. 1d. at 27. Members of the surveill ance team observed
Pal nmer - Mendoza wal k towards the baggage area, use a pay phone to
pl ace what appeared to be phone calls to beeper nunbers,? and then
wal k towards a red Vol kswagen Rabbit, driven by a black nale, that
had just arrived in front of the airport. |[d. at 26, 31.

At approximately 10:00 a.m, Knightly, along with other
menbers of the surveillance team approached Pal ner-Mndoza as she
neared the vehicle, and Knightly identified hinself as a |aw
enforcenent officer. Id. at 26, 34. O her nenbers of the
survei |l l ance team wal ked over to the driver’'s side of the car, and
began speaking with the driver of the red Vol kswagen. [d. at 28.
Kni ghtly asked Pal ner-Mendoza if she was willing to answer sone
guestions, and she agreed to do so. |d. at 29.

Pal ner - Mendoza told the surveill ance team that she was

returning froma business trip lasting several days. |1d. at 63.
She al so produced a boarding pass in her nane. 1d. at 29. After
2. Kni ghtly believed that these calls were placed to beeper nunbers,
because the defendant, “didn’'t talk to anyone, but she entered a | ot of
nunbers in the [nunber pad].” Tr. of 6/15/98 at 27.
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answering a few other prelimnary questions, Knightly and Cal dwel |
expl ai ned their reasons for stopping Pal ner- Mendoza, and t hey asked
whet her they coul d search Pal ner- Mendoza’s bag. 1d. at 30; Govt’s
Resp. at 5. Pal ner-Mendoza asked whet her she was required to give
consent, and, after Knightly and Caldwell informed her that she
could refuse the search, Palner-Mndoza declined to give her
consent. Tr. of 6/15/98 at 30.

As Knightly and several DEA Al P nenbers were questi oni ng
Pal ner - Mendoza, other surveillance team nenbers questioned the
bl ack mal e driving the red Vol kswagen, later identified as Gregorio
Taylor (“Taylor”). 1d. at 30. Taylor stated “[t]hat he was there
to pick up [the defendant] and that he had dropped her off the day
before to fly down to Florida, and that they were friends.” 1d. at
31. The interviewing officers saw that Taylor had a bulge in his
pants, and, when asked about it, Taylor produced $1000 in cash
wrapped in rubber bands. [d. at 33; Govt.’s Resp. at 5. Finally,
Taylor told the officers that he had borrowed the red car, and, in
fact, owed a yellow Acura. Tr. of 6/15/98 at 33; 59.

After Pal mer-Mendoza refused to consent to the search of
her bag, the surveillance team nenbers infornmed her that she was
going to be detained so that a search warrant coul d be obtai ned for
her person and carry-on bag. Id. at 34. Schm dt took Pal ner-
Mendoza'’s bag from her and carried it to an office inside the

airport. |d. at 34; 68. At approximately 10:15 a.m, a trained



narcotics canine, brought to the airport by Philadel phia Police
Sergeant Edward H Il, gave a positive result for the presence of
drugs in Pal ner-Mendoza' s bag. 1d. at 34, 35; 68-69.

During the investigation, a fermale police officer was
called to the scene. 1d. at 39. After Schm dt took Pal ner-

Mendoza' s bag and while the canine sniff was being conducted, the

femal e officer “led [ Pal mer-Mendoza] . . . into the | adies restroom
inside the termnal.” 1d. at 56; 76. While inside the restroom
the officer strip searched Pal ner-Mendoza. ld. at 87; 96. The

of ficer did not discover any narcotics on Pal ner-Mendoza’ s person.

Pal ner - Mendoza and Taylor were then handcuffed and
transported to t he nearby Pennsyl vania Attorney General’s office in
a police vehicle. 1d. at 40; 69. Rel ying on the positive drug
alert, Knightly and the other nenbers of the surveillance team
began preparing an application for a search warrant. 1d. at 37.
At approximately 4:00 p.m, Philadel phia County Court of Commobn
Pl eas Judge Gregory Smth issued a search warrant authorizing a
search of Pal ner-Mendoza’'s person and bag. 1d. at 38. A search of
the carry-on bag reveal ed one kil ogramof cocaine. 1d. at 39; 70.
Foll ow ng the search of the bag, a female officer again searched
Pal mer - Mendoza, but failed to discover illegal drugs on her person.
Id. at 40. Pal mer - Mendoza and Taylor were both arrested and

charged with drug trafficking. 1d. After being advised of her



M randa rights, Pal mer-Mendoza gave a sworn statenment concerning
her recent activities. 1d.

On Septenber 23, 1997, a grand jury indicted and charged
Pal ner - Mendoza wi th one count of conspiracy to distribute cocai ne,
in violation of 21 U S. C 8§ 846, and one count of possession of
cocaine with intent to distribute, in violation of 21 US. C 8§
841(a)(1l). On Novenber 12, 1997, Taylor pled guilty to conspiracy
to possess cocaine with intent to distribute, in violation of 21
US C § 846. On February 2, 1998, Pal ner-Mendoza filed the
instant notion to suppress, seeking to exclude any statenents she
made prior to or subsequent to her arrest, as well as all physical
evi dence associated with her arrest, including the kil ogram of

cocai ne recovered from her carry-on bag.

1. DI SCUSSI ON

The Fourth Anendnent of the United States Constitution
guarantees that “[t]he right of the people to be secure in their
per sons, houses, papers, and effects, agai nst unreasonabl e searches
and seizures, shall not be violated, and no Warrants shall issue,
but upon probabl e cause, supported by Cath or affirmation . . . .”
U.S. Const. anend. |IV. Wen soneone or her bel ongings are seized
and searched without a warrant, the government bears the burden to
denonstrate that the search and seizure were reasonable. United

States v. Johnson, 63 F.3d 242, 245 (3d Cr. 1995), cert. denied,

518 U.S. 1007 (1996).






A. The Initial Approach and Questi oning

“Whet her an individual has been ‘seized,’” or whether
t here has been nothing nore than a consensual encounter, depends
upon whether, ‘in viewof all of the circunstances surrounding the
i nci dent, a reasonabl e person would have believed that he was not

free to leave.”” United States v. Martel, 966 F. Supp. 317, 320

(D.N.J. 1997) (quoting United States v. Mendenhall, 446 U. S. 544,

555 (1980)). A court nust consider the totality of the
ci rcunst ances objectively, although “it is appropriate to consider
a defendant’s characteristics, such as age, maturity, education,
intelligence, and experience.” Martel, 966 F. Supp. at 320 (citing

Florida v. Bostick, 501 U S 429 (1991); United States v. Watson,

423 U. S. 411 (1976); Schneckloth v. Bustanonte, 412 U S. 218

(1973)).

As the United States Suprene Court stated in Florida v.

Royer :

| aw enforcenent officers do not violate the
Fourth Amendnment by nerely approaching an
i ndi vidual on the street or in another public
pl ace, by asking him if he is wlling to
answer sone questions, by putting questions to
himif the personis willing to listen, or by
offering in evidence in a crimnal prosecution
his voluntary answers to such questions. See
Dunaway v. New York, 442 U S. 200, 210 n. 12
(1979); Terry v. Chio, 392 U. S 1, 31, 32-33
(1968) (Harlan, J., concurring); id. at 34
(White, J., concurring). Nor would the fact
that the officer identifies hinself as a
police officer, wthout nore, convert the
encounter into a seizure requiring some |evel
of objective justification. United States v.
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Mendenhal |, 446 U.S. 544, 55 (1980) (opinion
of Stewart, J.). The person approached,
however, need not answer any question put to
him indeed, he may decline to listen to the
guestions at all and may go on his way. Terry
V. Ohio, supra, 392 U S. at 32-33 (Harlan, J.,
concurring); id. at 34 (Wi te, J.

concurring). He may not be detained even
monmentarily wthout reasonable, obj ective
grounds for doing so; and his refusal to
listen or answer does not, wthout nore,

furnish those grounds. United States v.
Mendenhal |, supra, 446 U.S. at 556 (opinion of
Stewart, J.). If there is no detention - no

seizure wthin the neaning of the Fourth

Amendnent - then no constitutional rights have

been infringed.

460 U. S. 491, 497-98 (1983).

It is apparent that Pal ner-Mndoza' s Fourth Amendnent
rights were not infringed when the DEA AlIP agents approached
Pal mer - Mendoza, identified thensel ves as | aw enforcenent officers,
i nqui red whether she would answer a few questions, and then
proceeded to ask the questions. Until the point that the
surveillance team told Pal ner-Mendoza that she and her bag were

goi ng to be det ai ned, Pal ner-Mendoza’ s Fourth Anendnent rights were

not inplicated. See United States v. Thomas, 87 F. 3d 909, 912 (7th

Cr.), cert. denied, 117 S. C. 409 (1996) (“The stop did not

becone an investigatory stop until [the defendant] refused to give
his consent to a search of the suitcase and [the |aw enforcenent
officer] told [the defendant] that he was neverthel ess going to
detain the suitcase briefly so that a police dog could sniff it for

narcotics.”); United States v. Frost, 999 F.2d 737, 740 (3d Cir.),




cert. denied, 510 U.S. 1001 (1993) (refusing to find seizure where
officers asked to talk to defendant and requested ticket

information fromdefendant); United States v. Thane, 846 F.2d 200,

203 (3d Cr.), cert. denied, 488 U S. 928 (1988) (finding that

officers did not conduct a Terry stop where officers asked

defendant for his ticket and identification).

B. The I nvestigatory Stop

Inthis case, it is undisputed that the surveillance team
det ai ned Pal mer-Mendoza wi thout a warrant. Govt.’s Resp. at 5.
Therefore, the burden shifts to the governnment to showthat the | aw
enforcenment officials’ actions were reasonabl e.

In Terry v. Gnhio, 392 U S. 1 (1968),

the Supreme Court held that |aw enforcenent
of ficers have the authority under the Fourth
Amendnment to stop and tenporarily detain
citizens short of an arrest, and that such a
stop is justified by less than the probable
cause necessary for an arrest. Under Terry, a
police officer may detain and investigate
citizens when he or she has a reasonable
suspicion that “crimnal activity may be
afoot.” 1d. at 30.

United States v. Roberson, 90 F.3d 75, 77 (3d Gr. 1996). To do

so, a “police officer nust be able to point to specific and
articul able facts which, taken together with rational inferences
fromthose facts, reasonably warrant that intrusion.” Terry, 392

US at 21 (footnote omtted). Moreover, “an informant’s tip can



provide . . . reasonabl e suspicion for a Terry stop.” Roberson, 90
F.3d at 77.

In Adans v. WIllians, 407 U S. 143 (1972), the Suprene

Court “sustained a Terry stop and frisk undertaken on the basis of
a tip given in person by a known informant who had provided

information in the past.” Alabama v. Wilite, 496 U S. 325, 328

(1990). As the Suprenme Court stated in Alabama v. Wiite, where

officers investigate a tip:

Reasonabl e suspicion, |ike probable cause, is
dependant upon both the content of information
possessed by police and its degree of
reliability. Both factors - quantity and
quality - are considered in the “totality of
the circunstances - the whole picture,” United
States v. Cortez, 449 U S 411, 417, 101 S
Ct. 690, 695, 66 L.Ed.2d 621 (1981), that nust
be taken into account when eval uati ng whet her
there i s reasonabl e suspicion. Thus, if atip
has a relatively |low degree of reliability,
nmore information will be required to establish
the requi site quantum of suspicion than would
be required if the tip were nore reliable.
The Gates Court applied its totality-of-the-
ci rcunst ances approach in this manner, taking
into account the facts known to the officers
from personal observation, and giving the
anonynous tip the weight it deserved in |ight
of its indicia of reliability as established
t hrough i ndependent police work. The sane
approach applies in the reasonabl e-suspicion
context, the only difference being the |evel
of suspicion that nust be established.

496 U.S. at 330-331.
In the instant action, the Court finds that the
surveillance teanis Terry stop was |lawful, because the officers

“sufficiently corroborated [the tip] to furnish reasonable
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suspicion that [the defendant] was engaged in crimnal activity.”
Wiite, 496 U. S. at 331. Initially, the Court notes that the
confidential informant had previously provided information that
subsequently led to investigations and arrests. Tr. of 6/15/98 at
9. More inportantly, however, the DEA AP nenbers verified every
significant aspect of the tip and observed ot her suspici ous acti ons
by the defendant, prior to making the Terry stop.

On June 24, 1997, Wbber received the follow ng
information fromhis confidential source: 1) “a female, possibly
Hi spanic, [with] dark hair, [and a] nedium build,” would be
traveling fromFt. Lauderdale, Florida to Philadel phiawth alarge
quantity of cocaine, Tr. of 6/15/98 at 5; 2) the woman’s nanme was

“Pal mer,” and she woul d be carrying a blue backpack, id. at 5, 16;
3) Palnmer would be traveling on a USA rways flight that was
scheduled to arrive on the norning of June 25, 1997, id. at 5, 8;
and 4) Pal mer woul d be net at the airport by a bl ack mal e standi ng
six feet tall, weighing approximately 230 pounds, and driving a
yell ow Acura, id. at 5, 6, 23.

In response, Knightly and DEA AP nenbers did the
followng to corroborate the predictive facts of the tip. First,
Kni ghtly contacted USAI rways representatives and verified that a
person named Barbarella Palner was |isted as a passenger on

USAi rways flight 1490, originating in Ft. Lauderdale, Florida and

scheduled to land in Philadel phia at 9:09 a.m on June 25, 1997.
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Tr. of 6/15/98 at 23-24. Second, nenbers of the surveillance team
observed a woman fitting the description given by the confidenti al
source exit the plane carrying a blue carry-on bag. 1d. at 26, 27,
28. Third, the team nenbers followed the woman as she left the
ai rport and approached a red Vol kswagen driven by a bl ack nmal e who
met the general description given by the source. 1d. at 28, 31.
Fourth, in response to the officers’ request, the suspect produced
her boarding pass and driver’s license, identifying her as
Bar barel | a Pal nmer-Mendoza. 1d. at 29. Fifth, the driver of the
red Vol kswagen explained that he had borrowed the car, and, in
fact, owned a yell ow Acura. Id. at 33, 59. Thus, the DEA AP

menbers corroborated every aspect of the tip. See Roberson, 90

F.3d at 78 (“Stressing the value of corroboration, the [Gates]
court concluded that because the informant had been right about
these facts, his assertions about illegal activity were also
probably true.”). Myreover, the tip correctly predicted severa
future events. See id. (discussing significant value of predictive
facts when determning the reliability of a tip).

In addition, the surveillance team nenbers discovered
several other acts that gave rise to “reasonable suspicion” of
Pal mer - Mendoza’ s il l egal drug activity. After contacting USAI rways
representatives, the surveillance teamnenbers | earned t hat Pal nmer -
Mendoza had purchased the round trip ticket on June 24, 1997, the

day she flewto Florida. Tr. of 6/15/98 at 24. Accordingly, the



t eam knew t hat Pal mer - Mendoza had flown to and from Ft. Lauderdal e

in less than a 24 hour period.? See Gates, 462 U S. at 243

(“Floridais well-known as a source of narcotics and other ill egal
drugs . . . . [The defendant’s] flight to [Florida], his brief,
overnight stay . . ., and apparent imediate return . . . [was]

suggestive of a prearranged drug run.”). Moreover, when questi oned
about the length of her trip, Palnmer-Mndoza lied to DEA AP
menbers by stating that her trip lasted several days. Tr. of

6/ 15/98 at 63; United States v. Toledo, No. ClV.A 97-3065, 1998 W

58117, at * 3 (10th Cr. Feb. 12, 1998), cert. denied, 66 U S.L. W

3790 (1998) (“Inconsistent stories [regarding one’'s travel plans]
may support a finding of reasonable suspicion.”); Thomas, 87 F.3d
at 912 (“Perhaps nost inportantly, [the defendant] gave
contradictory answers to sinple questions about his famly, his
resi dence, and the purpose of his trip.”).

“Here, the totality of the circunstances were enough to
raise a reasonable suspicion in the officers’ mnds about the
| awf ul ness of [the defendant’s] activities. In reviewing the
evidence as a whole, [the Court] do[es] not nean to suggest that
any one factor al one woul d be suspicious.” Thomas, 87 F.3d at 912.
I nstead, “[o]nly when they were conbined did they justify the

nodest investigatory detention of [the defendant’s backpack] for

3. In fact, the defendant “produced the ticket that had shown that she
travel ed dowmn [to Florida] on the 24th . . . at . . . 12:00 o' clock.” Tr. of
6/15/97 at 30. Further, Taylor told the officers that he had “dropped [the
defendant] off the day before to fly down to Florida.” [d. at 31.
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purposes of the ‘sniff’ test.” [1d.; see United States v. Padill a,

No. CRI M A 96-606-03, 1997 W. 158396, at * 6 (E.D. Pa. Mar. 31,
1997) (“Although there was no eyew t ness evi dence of actual ill egal
narcotic or crimnal activity, and sone of [the defendant’ s]
actions . . . may on the surface appear to be i nnocent, the Suprene
Court has held that a ‘series of acts, each of them perhaps
i nnocent,’” may, ‘taken together,’ raise a reasonable suspicion

warranting further investigation.”) (quoting United States v.

Sokolow, 490 U.S. 1, 9-10 (1989); Terry, 392 U S at 22). In the
instant action, the officers’ observations, coupled with the tip,
gave the team a reasonable suspicion that crimnal activity was

afoot. See United States v. Daly, 937 F. Supp. 401, 411 (E. D. Pa.

1996), aff’'d, 135 F.3d 767 (3d Gr. 1997), cert. denied, 118 S. C.

1324 (1998) (“the confidential informant provided specific and
detailed information regardi ng the travel plans of [the defendant],
his nodus operandi, the vehicles he drove, drug-rel ated
conversation between him and [the defendant], and his pager

nunber,” sufficient to find probabl e cause). Accordingly, the | aw
enforcenent officers were authorized, under Terry, to conduct an

i nvestigatory stop.

C. The Canine Sniff

“IWhen an officer’s observations | ead hi mreasonably to
believe that a traveler is carrying l|uggage that contains

narcotics, the principles of Terry and its progeny . . . permt the
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officer to detain the luggage briefly to investigate the

circunstances that aroused his suspicion, provided that the

i nvestigative detention is properly limted in scope.” Uni t ed
States v. Place, 462 U S. 696, 706 (1983). “ID rug-rel at ed
investigatory detentions for canine sniffs have . . . been held

perm ssible” as a proper device to use when investigating that

suspi ci on. United States v. Cruz, No. CRIMA 95-55-10, 1992 W

212416, at * 4 (E.D. Pa. Aug. 26, 1992), aff’'d, United States v,

Quintero, 38 F.3d 1317 (3d Gr. 1994), cert. denied, 513 U S. 1195

(1995) (quoting Place, 462 U S at 702); see Padilla, 1997 W

158396, at * 8 (discussing validity of investigatory seizure and
canine sniff).

“I'n assessing whether a detentionis toolonginduration
to be justified as an investigatory stop, [it is] appropriate to
exam ne whether the police diligently pursued a neans of
investigation that was likely to confirmor dispel their suspicions
quickly, during which tinme it was necessary to detain the

def endant .” United States v. Sharpe, 470 U. S. 675, 686 (1985)

(citations omtted). |In Frost, the United States Court of Appeals
for the Third Grcuit discussed the proper scope of an
i nvestigatory stop in an airport, where | aw enforcenent officials
have a reasonabl e suspicion that |uggage contains illegal drugs.
999 F.2d at 742. The Third Circuit explained that there is no

“rigidtime limt on the duration of investigatory seizures.” 1d.
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| nstead, the scope of an investigatory seizure is defined by the
extent of the intrusion. |d.
As the Frost court stated:

The seizure in Place | asted 90 m nut es because
of a lack of diligence on the part of the
police to mnimze the intrusion, a |ack that
was indicated not only in the failure to
arrange for a dog sniffing teamto be in place
to greet Place upon his arrival at La Guardi a,
but also in the failure to communicate to
Pl ace where his |uggage was being transported
and how he m ght be able to get it back. The
conduct of the officers in Place thus
exhibited a general |lack of concern for
Pl ace’ s enjoynent of his property.

We find no simlar |ack of concernin the
case before us. The detectives called for a
drug sniffing unit as soon as [the defendant]
made it clear that he would not consent to a
search of the bag. It does not denonstrate a
lack of diligence on the part of the
detectives that a drug sniffing unit was not
on duty that day, so that one had to be
summoned to the airport. Nor is it
unreasonabl e that the unit, being summobned at
six o’ clock in the evening, would take nearly
an hour to reach the airport. Moreover, the
detectives exhibited diligence in giving [the
def endant] receipts for the detained itens and
instructing himon how he could retrieve them
We find that none of the indicia of a |lack of
diligence, which substantially informed the
result in Place, occurred in the instant case.
W thus hold that the detention of [the
def endant’ s] suitcase constituted no violation
of his rights.

Frost, 999 F.2d at 742.
In the instant case, the surveillance team did not
vi ol ate Pal ner- Mendoza’s rights by detaining her carry-on bag and

subjecting it to the canine sniff. After inform ng Pal ner-Mendoza
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that the surveillance team intended to detain her and her bag
tenporarily for additional investigation, the surveillance team
acted diligently. In fact, “it was only a few mnutes before a
canine sniff” was perforned, revealing that narcotics were inside
the bag. Govt.’s Resp. at 17. The law enforcenent officials in
the instant case acted nore efficiently than those in Frost, where
the Third G rcuit upheld the investigatory seizure. Accordingly,

the scope of the investigatory seizure in this case was proper

D. The Arrest

It is well established that in order for a warrantl ess
arrest to be lawful it nust be based on probabl e cause. Watson

423 U.S. at 422; Beck v. Chio, 379 US. 89, 91 (1964); United

States v. Bronowski, 575 F. Supp. 668 (WD. Pa. 1983). In \Watson,

423 U. S. at 417, the Suprene Court held that probable cause for a
warrantl ess arrest exists when the officer has reasonabl e grounds
to believe that an offense has been or is being commtted. The
exi stence of probable cause is based on a flexible “totality of the

circunstances” standard. United States v. De Los Santos, 810 F. 2d

1326 (5th Cr.), cert. denied, 484 U S. 978 (1987). Furthernore,

in United States v. Wajda, 810 F.2d 754, 758 (8th Cir.) cert.

denied, 481 U.S. 1040 (1987), the court held that police may use
t heir special training and experience to draw reasonabl e i nf erences
of crimnal activity from circunstances which the general public

may find innocuous.



In the instant action, the officers arrested the
defendant after the police dog indicated that the defendant’s bag
contained narcotics. “O course, once the dog reacted positively

for narcotics,” the officers had reasonabl e grounds to believe that
an offense had been commtted. Thomas, 87 F.3d at 912.
Accordingly, “the officers had probable cause to obtain a search
warrant for the suitcase,” as well as probable cause for the

warrantl ess arrest. ld.; see United States v. Missac, 867 F.2d

174, 176 (3d Cir. 1989).

E. The Strip Search

The def endant asserts that the kil ogramof cocai ne sei zed
from her bag, as well as the statenents she nade, nust be
suppressed at trial. Def.’s Suppl. Mem at 4. The def endant
contends that the officers |acked probable cause to conduct the
strip search, and, accordingly, this evidence should not be
adm ssi bl e.

The evi dence derived froman unl awmful search or seizure

is tainted and nust be suppressed. Wng Sun v. United States, 371

US 471 (1983). However, “[f]or the narrow purpose of this
suppression hearing, it is enough that there is no event that cane
into the chain of discovery of the physical evidence which could
have been the fruit of that poisonous tree, i.e., fruit of the
allegedly illicit detention which logically evolved into a full-

fledged arrest.” Cruz, 1992 W. 212416, at * 5 (citing Wng Sun

- 19 -



371 U.S. 471). As stated by the Honorable Edward N. Cahn, Chi ef
Judge of the United States District Court for the Eastern District

of Pennsyl vani a:

t he def endant’s attack on t he
constitutionality of his detention and arrest
is msplaced. To justify the exclusion of

evi dence, a violation of the fourth amendnent
must be at least indirectly connected to the
sei zure of the evidence sought to be excl uded.
See Wng Sun v. United States, 371 U S. 471
(1963). No evidence was seized as a result of
the defendant’s arrest; therefore, evenif the
arrest is constitutionally defective it cannot
affect the admssibility of the evidence
seized pursuant to the independent search
war r ant .

United States v. Bausman, No. Crim A 86-236-01, 1987 W. 6109, at *

3 (E.D. Pa. Jan. 31, 1987), aff’'d, 829 F.2d 32 (3d Gir.) (TABLE),

cert. denied, 484 U S. 933 (1987).

In the instant action, to the extent the defendant argues
that the strip search violated her Fourth Amendnent rights, the
alleged violation would not l|ead to the suppression of the
narcotics or her statenments. The officers did not discover this
evidence as aresult of the allegedly illegal search. Accordingly,
this alleged violation does not justify the exclusion of evidence
in the instant action under Wng Sun, and, accordingly, the
defendant’s notion is deni ed.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.

BARBARELLA PALMER- MENDOZA NO. 97-481-01

ORDER

AND NOW this 28t h day of July, 1998, upon
consi deration of the Mdtion by Defendant Barbarella Pal ner- Mendoza
to Suppress Evidence (Docket No. 33), IT IS HEREBY ORDERED t hat

Def endant’s Modtion i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



