IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
DANETTE L. JAMES
Pl aintiff,
v. : ClVIL ACTI ON
: NO 98- CV- 1583
ELECTRONI C DATA SYSTEMS
CORPORATI ON,
Def endant .

Mcd ynn, J. July , 1998

MVEMORANDUM CF DECI SI ON

Def endant El ectronic Data Systens Corporation (“EDS")
renoved this action fromthe Phil adel phia Court of Conmon
Pleas to the Eastern District of Pennsylvania pursuant to 28
US. C 8§ 1441. Before the court is plaintiff Danette L.
James’ notion to remand this case to the Phil adel phia Court
of Common Pl eas. For the reasons set forth bel ow,
plaintiff’s notion is granted.

| . BACKGROUND

On June 25, 1997, plaintiff Danette L. Janes, a citizen
of Pennsyl vani a, brought this action in the Phil adel phia
Court of Common Pl eas agai nst defendant EDS, a Del aware
corporation with its principal place of business in Texas.
Plaintiff essentially clains that EDS breached their

enpl oyment contract with her. She alleges that in July,



1995 she was interviewed and hired for a position in EDS s
Consuner Asset Managenent Division (CAMD). During the
interview, she inforned her interviewers of her bad credit
record. (Pl. Conpl. ¥ 9). Upon arriving at EDS on July 31,
1995, plaintiff was told that her enploynent offer had been
W t hdrawn due to her bad credit rating. 1d. at § 12. By
that time, plaintiff’s position with her previous enpl oyer -
- fromwhich she resigned to join EDS -- had been filled and
plaintiff has since been unable to find other suitable
enploynent. |1d. at § 13. She seeks conpensatory danages,

in an anount |ess than the

jurisdictional limts for arbitration

for | ost wages, other financial

detrinment, and enotional distress caused

by defendant’s conduct; interest, costs

of suit, and reasonabl e attorneys fees;

such other different and further relief

as shall be just and appropriate.
Id. 1 24.

The conpl ai nt does not demand punitive danages or

al l ege facts supporting such an award. Because plaintiff
did not allege damages in excess of $50,000, the case was
assigned to the Conpul sory Arbitrati on Program of the
Phi | adel phia Court of Common Pl eas on February 25, 1998.°1

After a hearing, the Arbitrators found for plaintiff in the

L' “Al'l cases having an anount in controversy, exclusive of
interest and costs, of $50,000 or |ess shall be assigned to
t he Conpul sory Arbitration Program” Phila. &¢. CP. R
1301.



amount of $50,000.2 At the arbitration hearing, plaintiff
submtted an “Arbitration Meno” whi ch defendant contends
asserted facts beyond the scope of the original conplaint
supporting an award of punitive danmages, and expressly
requested punitive damages. Defendant argues that
plaintiff’s Arbitration Meno effectively anended her
conplaint to add a count for punitive danmages, bringing her
claimw thin the jurisdictional anmount for renoval to
federal court.

Plaintiff bases her notion to remand on 28 U.S.C. §
1446(b), % which gives a defendant thirty days to renpve an
action after receiving the initial pleading or summons. She
clains that defendant’s notice of renoval was untinely,
havi ng been filed nearly seven nonths beyond the filing of

her state-court conplaint. Defendant responds that the case

2 Def endant appeal ed the arbitration award on March 9, 1998.
%28 U.S.C. § 1446(b) provides in pertinent part:

(b) The notice of renpval of a civil
action or proceeding shall be filed
within thirty days after the receipt by
t he defendant, through service or

ot herwi se, of a copy of the initial

pl eadi ng setting forth the claimfor
relief upon which such action or
proceeding is based, or within thirty
days after the service of summons upon
t he defendant if such initial pleading
has then been filed in court and is not
required to be served on the defendant,
whi ch period is shorter.



becane renovabl e when it received the Arbitrati on Meno which
purportedly amended plaintiff’s conplaint, and that the
renmoval was properly filed within thirty days of that
event . *
1. DI SCUSSI ON
In order to renove a case fromstate court to the
district court, federal jurisdictional requirenents nust be

met. Medlin v. Boeing Vertol Co., 620 F.2d 957, 960 (3d

Cr. 1980). It is the responsibility of the district court
to inquire, sua sponte, into the question of subject matter
jurisdiction. |d. The district court has renoval
jurisdiction where there is diversity of citizenship anong
the parties and the anmount in controversy exceeds the sum or
val ue of $75,000, exclusive of costs and interests.®> 28

U S. C 88 1332 and 1441 (1994). |In this case, diversity is
not contested. At issue is the tineliness of defendant’s
renmoval , whi ch depends upon whether plaintiff’s Arbitration
Meno anended her conplaint to all ege danages which neet the
$75,000 jurisdictional threshold.

Where a plaintiff and defendant clash over

* The Notice of Renoval was filed on March 26, 1998.

®28 U.S.C. § 1332(a) provides in pertinent part: “[t]he
district courts shall have original jurisdiction of al

civil actions where the matter in controversy exceeds the
sum or val ue of $75, 000, exclusive of interest and costs,

and is between-- (1) citizens of different states . ...
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jurisdiction, uncertainties are to be resolved in favor of

r emand. Bover v. Snap-on Tools Corp., 913 F.2d 108, 111

(3d. Gir. 1990), cert. denied, 498 U S. 1085 (1991).

Initially, the court nust | ook to whether the state court

claimwas renpovable on its face. Sfirakis v. Allstate

| nsurance Co., No. CV. A 91-3092, 1991 W. 147482, at *2

(E.D. Pa. July, 24, 1991). \Were the jurisdictional anount
of damages is chall enged, the anount alleged by the
plaintiff in her conplaint controls rather than the anount
alleged in the defendant’s notice of renoval. St. Paul

Mercury Indemmity Co. v. Red Cab. Co., 303 U S. 283, 288

(1938). In this instance, plaintiff’s conpl aint demanded
judgnent in an anount “less than the jurisdictional limts
for arbitration . . .,” that is, less than $50,000. (P

Conmpl. ¥ 24). Consequently, the conplaint as filed did not
neet the $75,000 jurisdictional requirenent for renoval.
Under 28 U.S.C. 8§ 1446(b), however, a conplaint which
was not renovable on its face when filed nay becone
renovabl e “through service or otherw se, of a copy of an

anended pl eadi ng, notion, order or other paper . . . ."6

¢ 28 U S.C. 1446(b) provides in pertinent part:

|f the case stated by the initial

pl eading is not renovable, a notice of
removal may be filed within thirty days
after recei pt by the defendant, through
service or otherw se, of a copy of an
anended pl eadi ng, notion, order or other
paper fromwhich it may first be

5



Thus, a case whi ch was non-renovabl e when comrenced can
beconme renovable if the plaintiff amends his state-court

pl eadi ngs. See Gaitor v. Peninsular & Occidental Steanship

Co., 287 F.2d 252, 254 (5th Gr. 1961). Plaintiff’s counsel
has submtted a signed declaration which states, “[t]he
conplaint as filed in the Court of Common Pl eas was never
anended.” (Decl. of Richard Ash § 3). As aresult, this
case cannot be renoved on the ground that plaintiff anended
her conpl aint.

Renmoval may still be appropriate w thout fornal
anmendnent of the pleadings if the plaintiff serves the
defendant with “other paper.” 28 U S.C. 1446(b). Defendant
argues that plaintiff’s Arbitration Meno constitutes “other
paper” under 8 1446(b) which nakes this case renovable.

What constitutes “other paper” has not been clearly

defined. In Putterman v. Doveler, 169 F. Supp. 125, 129 (D

Del. 1958), the district court found that “other paper” was
not neant to override the expressed sources listed in the
statute, but instead neant sone other paper appearing in the

record of the state court which mght not fall within the

ascertained that the case is one which
is or has becone renovabl e, except that
a case may not be renoved on the basis
of jurisdiction conferred by section
1332 of this title nore than 1 year
after commencenent of the action.



express | anguage used. Simlarly, in Glardi v. Atchison,

Topeka and Santa Fe Railway Co., the district court held

that for purposes of 28 U S.C. 8§ 1446(b), “other paper” nust
be part and parcel of state court proceedings and have its
origin and existence by virtue of state court process. 189

F. Supp. 82, 85 (N.D. IIl. 1960); see also Bonell v.

Seaboard Air Line Rail Road Co., 202 F. Supp. 53, 55 (N. D

Fla. 1962) (finding that “other paper” neant paper which was
filed of record in state court).

In light of the these cases, plaintiff’s Arbitration
Meno, which was not filed with the state court and does not
appear in the docket of the Phil adel phia Court of Conmon
Pl eas, has no effect on plaintiff’s conplaint. Wile the
Arbitration Meno alleged facts sufficient to permt an award
of punitive damages, the conpl aint demands only
“conpensatory damages in an anount |ess than the
jurisdictional imts for arbitration.” (Pl. Conpl. T 24).
The conpl ai nt has never been formally anended. See Phil a.
Ct. C P. Docket No. 970602992.

To state a claimfor punitive damages under

Pennsyl vania law,’ “the pleadings nust allege facts

" Under Pennsylvania law. “[p]Junitive damages may be

awar ded for conduct that is outrageous, because of the
defendant’s evil notive or his reckless indifference to the
rights of others.” MDaniel v. Merck, Sharpe & Dohne, 367
Pa. Super. 600, 533 A 2d 436, 447 (Pa. Super. C. 1987)
(citing The Restatenent of Torts (Second) § 908(2)).

7



sufficient to denonstrate evil notive or reckless

indifference to the rights of others.” Geat Wst Life

Assurance Co. v. Levithan, 834 F. Supp. 858, 864 (E. D. Pa.

1993). Because the original conplaint did not allege evil
notive or reckless indifference on defendant’s part,
plaintiff cannot seek punitive danmages in state court, and
the court | acks renoval jurisdiction over this case.

The Arbitration Meno does not override the conplaint’s
al | egation that danmages do not exceed $50,000. This anount
has special significance in Pennsylvania practice because
clainms of $50,000 or |ess are subject to conpul sory
arbitration, see Pa. R Cv. P. 1021, and the plaintiff is
required to plead whether or not her claimexceeds that
anmount. Phila. C&G. C P. R 1301.

Def endant relies on the recent decision in Feldnan v.

New York Life Ins. Co., which held that “the plaintiff

cannot defeat a defendant’s statutory right of renoval

nmerely by pleadi ng danages ‘not in excess of’ the
jurisdictional anmbunt.” No. CIV. A 97-4684, 1998 W. 94800,
at *7 (E.D. Pa. Mar. 4, 1998). In Feldman, the conpl aint
sought conpensatory and punitive damages “not to exceed
$75,000.” 1d. at *2. The district court found, however,
“by a preponderance of the evidence that the value of the

Fel dmans’ cl ai mreasonably exceeds $75,000.” 1d. at *4.

Fel dnman is factually distinguishable fromthe present case.
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The conpl aint in Fel dman sought both conpensatory and
punitive damages determned to be well over the
jurisdictional anount, whereas, the conplaint here seeks
only compensatory danages | ess than $50, 000, subjecting the
case to Conpul sory Arbitration. Phila. CG. CP. R 1301.
Moreover, plaintiff is estopped fromclaimng upon
remand that her damages exceed the jurisdictional limt for
arbitration. The doctrine of judicial estoppel precludes a
party fromassunm ng a position in a | egal proceeding
i nconsi stent with one previously asserted. Ligon v.

M ddl etown Area School District, 136 Pa. Conmmw. 566, 573,

584 A 2d. 376, 379 (Pa. Commw. Ct. 1990); Sel ected Ri sks

| nsurance Co. v. Kobelinski, 421 F. Supp. 431, 434 (E. D. Pa.

1976) (judicial estoppel is the well established principle
that a party may not assert contrary positions in the sane
or related proceedings). Courts have long applied this
principle where litigants “play fast and | oose with the
courts” by swtching legal positions to suit their own ends.

Scarano v. Central R Co. of New Jersey, 203 F.2d 510, 513

(3d. Gr. 1953). Here, the state-court conplaint alleges
damages | ess than $50,000 and plaintiff has stated that she
is “entirely satisfied with the arbitration award and had no
intention of appealing.” (Pl. Br. at 4). As a result, she
may not cl ai m danages over the $50,000 jurisdictional limt

on renand to the Court of Comon Pl eas wi thout amendi ng her
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conpl ai nt accordi ngly.
[11. CONCLUSI ON
Because the anount in controversy does not exceed
$75, 000, the court does not have subject matter
jurisdiction. Accordingly, this case wll be renmanded to

the Court of Common Pl eas of Phil adel phia County.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANETTE L. JAMES

Pl aintiff,

V. : CVIL ACTI ON

NO. 98- CV- 1583

ELECTRONI C DATA SYSTEMS

CORPORATI ON,

Def endant .

ORDER

AND NOW't hi s day of July, 1998, upon
consideration of plaintiff Danette L. Janmes’ notion to
remand this case to Phil adel phia County Court of Conmon
Pl eas, and defendant El ectronic Data Systens Corporation’s
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response thereto, it is hereby
ORDERED that this case is remanded to the
Phi | adel phia County Court of Common Pl eas at Nunber 2992,

June Term 1997.

BY THE COURT:

JOSEPH L. McGYNN, JR., J.
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