IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN S. PRUNTY and
CARLA A. PRUNTY, h/w
Plaintiffs
ClVIL ACTI ON
V.
97- 2642
DOYLESTOWN FLORABUNDA
and GEORGE WETHERI LL,
Def endant s

MEMORANDUM

Broderi ck, J. July 14, 1998
Presently before the Court is Plaintiffs John S. Prunty and
Carla A. Prunty’s notion for a new trial pursuant Rule 59 of the
Federal Rules of Civil Procedure. Plaintiffs have not filed a
transcript in connection with this Rule 59 notion, and have asked
the Court to waive the requirenent that a transcript be ordered
and filed. Because Plaintiffs’ notion is prem sed on two
relatively straightforward issues, the Court will consider the
notion despite Plaintiffs’ failure to file a transcript. For the
reasons which follow, the Court will deny Plaintiffs’ notion.

BACKGROUND

Plaintiff John S. Prunty, along with his wife, Carla A
Prunty, initiated the instant negligence action in this Court,
alleging jurisdiction on the basis of diversity of citizenship.
18 U S.C. 8 1332. In their conplaint, Plaintiffs alleged that

John Prunty, a flower delivery man, was injured on June 20, 1996



when he fell down a stairway after making a delivery to

Doyl est owmn Fl orabunda, a flower shop |ocated in Doyl est own,
Pennsyl vania. Plaintiffs nanmed as Defendants George Wetherill,
the owner of the prem ses where the stairway was | ocated, David
Zabr owski, the owner of Doyl estown Fl orabunda, and Doyl est own
Fl orabunda, the occupier of the subject premses. At trial,
Plaintiffs agreed to dism ss their clains against David

Zabr owski, and proceeded only agai nst George Wetherill and

Doyl est own Fl or abunda.

Plaintiffs alleged that the condition of the stairway from
whi ch John Prunty fell presented an unreasonable risk of harmto
the Plaintiff in that the tread of the top stair was
significantly wider than the tread of the other stairs.
Plaintiffs alleged that this variation in the stairway’'s treads,
coupled with the absence of handrail, caused Prunty to overstep
the second stair and fall down the stairway. Plaintiffs alleged
t hat Defendants, as the owners and occupiers of the prem ses,
knew or shoul d have known that the condition of the stairway
presented an unreasonable risk of harm and should have expected
that M. Prunty would not have di scovered the danger. Although
M. Prunty had nade deliveries to Doyl estown Florabunda on
numer ous prior occasions, Plaintiffs claimd that Prunty had
al ways conpl eted his deliveries while standing at the base of the

stai rway and had never wal ked up or down the full flight of



stairs before his accident.

Trial in the instant action was bifurcated, and the issue of
liability was to be tried first. At trial, Plaintiff called
Nor man Col dstein, an engineering consultant, to testify as an
expert witness. M. Coldstein testified that, in his opinion,
the condition of the stairway presented an unreasonabl e risk of
harm M. Goldstein further testified that the stairway was in
violation of the Building Oficials and Code Adm nistrators
(“BOCA”) Building Code and the BOCA Mai ntenance Code in that the
vari ation between the tread of the top stair and the tread of the
other stairs exceeded the variation allowed by the BOCA Codes.

In his testinony, M. Coldstein referred to specific provisions
of the BOCA Codes. However, Plaintiffs did not nove any Code
provi sions into evidence.

In their request for jury instructions, Plaintiffs requested
that the Court give the jury the follow ng instruction regarding
Def endants’ negl i gence:

If you find that the steps on the defendants prem ses

did not conply with commonly accepted engi neering

and/ or architectural standards which would relate to

either the height or the wwdth of the risers, than you

must find that the defendants were negligent.
Fisher v. Findlay, 319 Pa. Super. 214, 465 A 2d 1306 (1983).

The Court denied Plaintiffs’ requested instruction.
The jury was given a Jury Verdict Sheet which asked the
foll owi ng questi ons:

Has Plaintiff John Prunty proved by a preponderance of the
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evi dence that Defendant Doyl estown Fl orabunda was negl i gent
and that its negligence was a proxi mate cause of John
Prunty’s fall on June 20, 1996?
Has Plaintiff John Prunty proved by a preponderance of the
evi dence that Defendant CGeorge Wetherill was negligent and
that his negligence was a proxi mate cause of John Prunty’s
fall on June 20, 19967
Follow ng a brief deliberation, the jury answered “NO as to both
guestions. Judgnent was entered accordingly in favor of
Def endants George Wetherill and Doyl est own Fl orabunda, and
against Plaintiffs John and Carla Prunty. Plaintiffs
subsequently filed the instant notion for a new trial pursuant to

Fed. R Cv.P. 59(a).

PLAI NTI FES" MOTI ON PURSUANT TO FED. R CIV. P. 59(a)

Under Fed.R Civ.P. 59(a), a District Court may “grant a new
trial if required to prevent injustice or to correct a verdict

t hat was agai nst the weight of the evidence.” Anerican Bearing

Co., Inc. v. Litton Indus., 729 F.2d 943, 948 (3d Cr.), cert.

deni ed, 469 U.S. 854 (1984).

Plaintiffs argue that they are entitled to a new tri al
because the Court committed error when it denied Plaintiffs’
requested jury instruction, and failed to instruct the jury that
they could consider a violation of building codes and standards
as evidence of Defendants’ negligence. Additionally, Plaintiffs
claimthat they are entitled to a new trial because the jury’s
verdi ct was agai nst the wei ght of the evidence.

Plaintiffs’ Requested Jury |nstruction
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Plaintiffs claimthat the Court commtted error in denying
Plaintiffs’ request to give the jury the follow ng instruction:

If you find that the steps on the defendants prem ses

did not conply with commonly accepted engi neeri ng

and/ or architectural standards which would relate to

either the height or the width of the risers, than you

must find that the defendants were negligent.
In support of this requested instruction, Plaintiffs cited Fisher

v. Findlay, 319 Pa. Super. 214, 465 A 2d 1306 (1983).

The Court properly denied Plaintiffs request, as
Plaintiffs proposed instruction does not accurately state the
relevant law. The lawis well-settled that an owner or occupier
of land is subject to liability for physical harm caused to his
invitee only if (a) the owner or occupier knew or should have
known of a condition on the prem ses which presented an
unreasonabl e risk of harmto the invitee, (b) knew or should have
known that the invitee would not discover or realize the danger
of this condition, and (c) failed to exercise reasonable care to
protect the invitee against that danger. Restatenent (Second) of

Torts 8 343; See Beary v. Pennsylvania Elec. Co., 322 Pa. Super.

52, 469 A 2d 176, 179 (Pa. Super. 1983).

Under Plaintiffs’ requested instruction, the jury would have
been required to find Defendants’ liable if they found that the
stairway did not conply with commonly accepted engi neeri ng
standards. The jury would not have been allowed to consider

whet her Def endants knew or shoul d have known of the existence of



a condition which presented an unreasonable risk of harm
Furthernore, the jury would not have been allowed to consider
whet her Defendants shoul d have expected that Plaintiff hinself
woul d not discover the danger. Plaintiffs’ requested instruction
is, in effect, a formof strict liability, requiring a finding of
liability upon the finding of a condition which does not conform
to conmmonly accepted engi neering standards.

Plaintiffs’ reliance on Fisher v. Findlay, 319 Pa. Super.

214, 465 A 2d 1306 (1983), in support of their requested
instruction is msplaced. The court in Fisher did not hold that
a jury nmust find an owner or occupier liable for negligence if
the jury finds that there was a condition on the prem ses which
vi ol at ed accepted buil ding or maintenance standards. In Fisher,
t he Pennsyl vani a Superior Court held that the trial court
commtted error in granting a conpul sory non-suit against a
plaintiff who fell down a stairway when the plaintiff (a)
presented evidence that the stairway presented an unreasonabl e
risk of harmin that the stairway did not conformto engi neering
and architecture standards, (b) presented undi sputed evidence

t hat defendants knew or should have known of this danger, and (c)
presented evidence that defendants had reason to believe that
plaintiff would not discover the danger. 319 Pa. Super. at 222-
223, 465 A . 2d at 1310. Accordingly, the Superior Court’s opinion

in Fisher is consistent with the well-settled | aw regarding the



duty which an owner or occupier of land owes to an invitee.

Fi sher does not support Plaintiffs’ proposed instruction.
Plaintiffs argue that, even if the Court did not conmt
error in denying their requested instruction, the Court commtted

error in failing to instruct the jury that they coul d consider
the code violations as “sone evidence of negligence.” Plaintiffs
raise this issue for the first tinme in their post-trial notion.
At trial, Plaintiffs nmade no request that the Court instruct the
jury that they could consider a failure to conply with the

rel evant buil ding codes as evidence of negligence. Mboreover,
Plaintiffs made no objection when the Court delivered its charge
to the jury without said instruction. Cenerally, courts have
held that a party who has failed to object to jury instructions
or to request a specific instruction at the underlying trial

wai ves the right to subsequently request such an instruction in a

post-trial notion. See, e.q., Philadel phia Fast Foods v.

Popeye’ s Chi cken, 647 F.Supp. 216, 228 (1986).

However, the Court w shes to nmake clear that its
instructions clearly permtted the jury to consider the testinony
concerning code violations. As noted above, the Court delivered
the followi ng instruction regardi ng negligence:

Negl i gence is the doing of sone act which a

reasonabl y prudent person would not do, or it is the

failure to do somet hing which a reasonably prudent

person woul d do when pronpted by consi derati on which

woul d ordinarily regulate the conduct of human affairs.
Negligence is, in other words, the failure to use
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ordi nary care under the circunstances in the managenent
of one’s person or property, or of agencies under one’s
control

Ordinary care is a relative term not an absol ute
one. That is to say, in deciding whether ordinary care
was exercised in a given case, the conduct in question
must be viewed in the light of all the surroundi ng
ci rcunst ances, as shown by the evidence of the case.

In this case, | instruct you that the owner/occupier of
the prem ses where the stairs are |ocated had a duty to
exerci se reasonable care to keep the stairway in a
reasonably safe condition.

The burden is on the Plaintiff to prove by a
preponderance of the evidence that the condition of the
stairway where he fell presented an unreasonable risk
of harmto him The burden is also on the Plaintiff to
prove by a preponderance of the evidence that the
Def endants knew about this condition, or through the
exerci se of reasonable care, should have known about
the condition. Additionally, the burden is on the
Plaintiff to prove by a preponderance of the evidence
t hat Defendants shoul d have expected that the Plaintiff
woul d not have di scovered or realized the condition of
the stairs or would have failed to protect hinself
against it.

The Court thus instructed the jury to consider any and al
evidence which it found relevant in determ ning whether Plaintiff
proved by a preponderance of the evidence that Defendants were
negligent in connection with the subject stairway. The Court
permtted Plaintiffs to raise the issue of code violations in
their closing argunent, and Plaintiffs’ counsel did raise the
i ssue. Accordingly, there was no need for the Court to
specifically instruct the jury that they could or should consider
evi dence of BOCA code viol ations as evidence of Defendants’
negli gence. The instructions which the Court delivered to the

jury were nore than adequate.



Plaintiffs’ Caimthat the Verdict Was Agai nst the G eat

Wi ght of the Evidence

Plaintiffs also claimthat they are entitled to a new trial
on the grounds that the verdict in favor of Defendants was
agai nst the great weight of the evidence presented at trial. In
considering a notion for a newtrial based on a claimthat the
verdi ct was agai nst the weight of the evidence, the Judge “is
free to weigh the evidence for hinmself,” and, accordingly, “is
not required to take the view of the evidence nost favorable to

the verdict-winner.” 11 Wight, et al, Federal Practice &

Procedure, Cv.2d 8§ 2806 (1995). However, “[t]he nmere fact that
the evidence is in conflict is not enough to set aside the
verdict,” and “the nore sharply the evidence conflicts, the nore
reluctant the judge should be to substitute his judgnent for that
of the jury.” 1d.

In the instant case, the Court has determ ned that the
jury’s verdict was in accord with the great weight of the
evidence. Plaintiffs had the burden to prove by a preponderance
of the evidence that the stairway fromwhich Plaintiff fel
presented an unreasonable risk of harm and that Defendants knew
or should have known of this danger. Additionally, Plaintiffs
had the burden to prove by a preponderance of the evidence that
Def endants knew or shoul d have known that Plaintiff woul d not

di scover the danger or would fail to protect hinself against it.



Plaintiff did not present sufficient evidence for the jury
to find that Defendants knew or should have known that the
stairway presented an unreasonable risk of harm Both George
Wet herill and David Zabrowski testified that they did not believe
the stairway presented an unreasonable risk of harm and did not
believe that the stairway was |ikely to cause an acci dent.
Moreover, Barry Lehr, another delivery man who delivered flowers
to Doyl estown Florabunda, testified that he had used the subject
stairway on many occasions wthout incident. M. Lehr testified
that, in his opinion, the stairway did not present an
unreasonabl e risk of harm Accordingly, Plaintiff failed to
prove by a preponderance of the evidence that Defendants knew or
negligently failed to discover a condition in the stairway which
presented an unreasonable risk of harm

Al t hough Plaintiff called Norman Goldstein to testify to his
opi nion that the stairway did present an unreasonable risk of
harm defense counsel’s cross-exam nation of M. Col dstein cast
consi derabl e doubt on his testinony. Under cross-exam nation,
M. CGoldstein admtted that he had not reviewed all of the
evidence in the instant case, including Plaintiff’'s deposition
testinony. Furthernore, M. CGoldstein admtted that he had been
paid a substantial fee to testify in the instant action and had
testified in several simlar |legal actions involving falls from

stairways. Additionally, M. Coldstein admtted that his report
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in the instant case included several “boilerplate” statenents
whi ch he had used in other expert reports prepared in connection
wi th other actions.

Mor eover, assum ng for the purpose of this notion that
Def endants knew or shoul d have known about a condition in the
stairway which presented an unreasonable risk of harm Plaintiffs
did not present sufficient evidence that Defendants shoul d have
expected that Plaintiff hinmself would not discover the danger of
said condition. The undisputed evidence at trial reveal ed that
Plaintiff had seen the subject stairway on several occasions, and
had often delivered flowers while standing at the base of the
stairway. Although M. Prunty testified that he had never wal ked
up or down the full flight of stairs before the tinme of his
accident, his testinony was directly contradicted by the
testi nony of David Zabrowski, the owner of Doyl estown Fl orabunda.
M. Zabrowski testified that, before the date of Plaintiff’s
accident, Plaintiff had wal ked up and down the full flight of
stairs on several occasions when he had come into the store to
use the tel ephone or get a drink of water. Accordingly, there
was anpl e evidence that Defendants could have reasonably expected
Plaintiff hinself to discover any condition in the stairway which

presented an unreasonable risk of harm

CONCLUSI ON
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For the reasons stated above, the Court will deny

Plaintiffs’ post-trial notion for a new trial pursuant to

Fed. R Cv.P. 59. As stated above, the Court properly denied

Plaintiff’s requested instruction. Additionally, the great

wei ght of the evidence presented at trial supported the jury’s

finding in favor of Defendants. Accordingly, the Court wll deny

Plaintiff's notion.

An appropriate Order follows.

IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN PRUNTY and

CARLA PRUNTY, h/w

Plaintiffs
ClVIL ACTI ON
V.
97-2642
DOYLESTOMNN FLORABUNDA
and CGEORGE WETHERI LL,
Def endant s
ORDER
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AND NOW this 14th day of July, 1998; upon consideration of
Plaintiffs’ post-trial notion for a new trial pursuant to
Fed. R Cv.P. 59 and Defendants’ responses thereto; and for the
reasons set forth in the Court’s acconpanyi ng nenorandum

I T IS ORDERED: Plaintiff’s post-trial notion for a new trial

pursuant to Fed. R Cv.P. 59 is DEN ED.

RAYMOND J. BRODERI CK, J.
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