IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| N RE ADVANTA, CORP., : ClVIL ACTI ON
SECURI TI ES LI Tl GATI ON. :
NO. 97-CV-4343

MEMORANDUM

BUCKWALTER, J. July 9, 1998

| NTRCDUCTI ON

After their stock |lost approximately 20% of its val ue
when Advanta Corporation (“Advanta”) announced it expected to
report a $20 nmillion loss for the first quarter of 1997,
plaintiffs, Advanta sharehol ders, filed this proposed
securities class action suit against Advanta and seven of its
present and forner officers and directors.® Their three count
anmended conpl aint (the “Conplaint”) alleges violations of
Section 10(b) (Count I); Section 20(a) (Count 11) and Section
20(A) (Count 111, against defendants G eenawalt and Marshal
only) of the Securities and Exchange Act of 1934 (the " Exchange

Act”). Presently, all defendants nove to dism ss Counts | and

1. Individual defendants are as follows: Richard A G eenawalt
(“Greenawal t”), former President and Chief Operating Oficer; Dennis T.
Alter (“Alter”), Chairman of the Board; Robert A Marshall (“Mrshall”),
former Executive Vice President and G oup Executive, Advanta Persona
Payment Services; WIlliamA Rosoff (“Rosoff”), Director and Vice Chairnan
of the Board of Directors; Alex Hart (“Hart”), Chief Executive Oficer and
Director; Gene S. Schneyer (“Schneyer”), Vice President, Secretary and
General Counsel; and John J. Calanmari (“Calanari”), Vice President, Finance
and Principal Accounting Oficer.



Il and defendants G eenawalt and Marshall seek di sm ssal of
Count 111.2 For the reasons that follow, Advanta’ s Motion is

granted and Greenawalt’s Motion is granted.

1. BACKGROUND®
Advanta is a |leading issuer of standard and gold
MasterCard and VI SA credit cards. Advanta cards typically
carry no annual fee and a credit Iimt of approxinmtely $6, 000.
Advanta is popularly known for its ability to attract custoners
by offering low “teaser” interest rates, about 7% for a
limted period. After the teaser period expires, Advanta
raises the interest rate to a higher nore conpetitive anount.
Hi storically, Advanta enjoyed strong credit quality
and | ow charge-off rates.* Advanta's 1995 annual report
i nformed sharehol ders that the conpany’s total nunber of

custoner accounts increased by 27% in 1995, to nore than 5

2. Defendants, Advanta, Atler, Rosoff, Hart, Schneyer and Calanmari, filed a
motion to dismss Counts | and Il (“Advanta’s Mdtion”). Defendants,
Greenawalt and Marshall, filed a notion to disnmiss the entire Conpl aint
(“Greenawalt’s Motion”) and joined Advanta’ s notion

3. The facts are as alleged in the Conplaint or taken from docunents cited
in Conplaint, the full text of which are attached to either Advanta’ s or
Greenawalt’s motion to dismss. See In re Burlington Coat Factory
Securities Litigation, 114 F.3d 1410, 1426 (3d G r. 1997); see also, San
Leandro Ener. Med. Group Profit Sharing Plan v. Phillip Mrris Co., 75 F. 3d
801, 809 (2d Cir. 1996) (district court properly considered full text of
docurents partially quoted in conplaint in granting notion to disniss).
Furthernore, plaintiffs have not objected to this Court’s consideration of
such docunents.

4. A “charge-off” occurs when a credit card holder’s unpaid bal ance becones
uncol l ectible, generally because a borrower is excessively delinguent,
defaults, files for bankruptcy or an account is fraudulent. The unpaid

bal ance is then “charged-off” agai nst an established reserve.
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mllion by the end of the year. The conpany boasted that its
enphasis on acquiring gold card custoners, generally better
credit risks, helped maintain its “enviable credit quality
profile.”

In a press release issued on July 18, 1996, Advanta
announced that earnings for the three and six nonths ending
June 30, 1996, represented an increase of 35% and 25%
respectively, conpared to the sanme periods in 1995. Advanta
al so reported that “return on equity surpassed the 25% goal for
the twenty-second consecutive quarter, attaining 27.7%"” This
was an increase over both the previous quarters’ results and
the results for the sane quarter in 1995.

Plaintiffs maintain that in an effort to continue its
previ ous growt h, Advanta engaged in several practices that
severely underm ned the conpany’s future viability. Advanta
began issuing credit cards with teaser rates and peri ods
significantly lower and |l onger than industry standard. Advanta
i ncreased the nunber of high risk custoners it extended credit
to, contrary to representations nade in its July 18, 1996 press
release, and failed to increase personnel to nonitor and
enforce collection of such high risk accounts. Thus, by m d-
1996 Advanta's credit card charge-off rate had significantly

i ncreased.



Additionally, in the third quarter of 1996, Advanta
changed its charge-off nethodol ogy for consuner credit card
bankruptcies to provide the conpany additional tine (from30 to
90 days) to investigate a bankruptcy before charging-off an
account. Plaintiffs allege that the change was sinply a way
for Advanta to delay reporting the earnings inpact of rising
charge-off rates fromthe third and fourth quarters of 1996 to
the first quarter of 1997 and to allow individual defendants in
the interimto unl oad shares of Advanta stock at artificially
inflated prices.?®

Plaintiffs also note that the change in the charge-off
met hodol ogy was likely to have little effect in decreasing
overall charge-offs. Advanta | acked adequate personnel to
conduct additional investigation the extended charge-off period
provided for. Moreover, nore than three quarters of personal
bankruptcies are filed under Chapter 7, freeing the borrower
fromall debt and rendering additional investigation by the
credi tor neani ngl ess.

In a news rel ease issued on March 17, 1997, Advanta
announced that “[f]or the first quarter, the Conpany currently

expects to report a loss in the area of $20 million, or

5. According to plaintiffs, during the nonths of Novenber and Decenber (in
which the full negative inpact of Advanta's weakened credit quality was
masked) defendants Greenawalt, Alter, Marshall and Schneyer “dunped” nore
than one mllion shares of Advanta common stock for proceeds in excess of
$44 mllion.
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approxi mately $0.44 cents per share, conpared wi th earnings of
$41 mllion for the first quarter of 1996.” Advanta attri buted
the loss to “continuing increases in consuner bankruptcies and
charge-offs and | ower receivabl e bal ances than originally
anticipated in the credit card business.”® Advanta
si mul t aneousl y announced that its Board of Directors and senior
managenent “have commenced a thorough and systematic revi ew of
its business strategy, growh prospects and operating
envi ronnent ai ned at maxi m zing the Conpany’s value.” In this
regard, Advanta |isted a nunber of steps it would take towards
i ncreasing revenue and stemmng rising credit card | osses.
Advanta proposed to reprice credit card interest rates, inprove
coll ection procedures, shorten its teaser period, tighten
underwiting and attract nore high-quality credit card hol ders.

| medi ately, the value of both classes of Advanta
stock dropped. Advanta C ass A stock dropped from $40. 375 per
share to $31. 875 per share and Advanta C ass B stock dropped
from $39. 6875 per share to $30.375 per share.

Agai nst this background, plaintiffs allege that from
August 13, 1996 until March 17, 1997 (the “C ass Period”),

def endants di ssem nated a series of materially fal se and

6. Advanta’'s predictions cane true. The conpany reported a first-quarter
net loss of $19.8 million, or 43 cents a share, conpared with net income of
$41 mllion, or 91 cents a share in the year-earlier quarter. Additionally,
credit card charge-offs were 6.6% up from3.2%in the first quarter of
1996.



m sl eadi ng statenents in violation of Section 10(b) of the
Exchange Act and Rul e 10b-5 pronul gated thereunder (Count 1)
and are liable as “control persons” under Section 20(a) of the
Exchange Act (Count 11). Additionally, Subclass plaintiff,
Jerry Weinberg, seeks to hold defendants, G eenawalt and
Marshal |, |iable as contenporaneous traders under Section 20(A)
of the Exchange Act (Count 111). Presently, defendants seek

di sm ssal pursuant to Rule 12(b)6, for failure to state a
claim and Rule 9(b) and the Private Securities Litigation

Ref orm Act (“PSLRA’), for insufficient pleading.

I11. LEGAL STANDARDS

A Rule 12(b)(6)
When considering a notion to dismss a conpl aint under
Rule 12(b)(6), a court nust primarily consider the allegations
contained in the conplaint, although matters of public record,
orders, itens appearing in the record of the case, and exhibits
attached to the conplaint may al so be taken into account. See

Pensi on Benefit Guar. Corp. v. Wiite Consol. Indus., Inc., 998

F.2d 1192, 1196 (3d Cr. 1993). The court nust accept as true
all allegations contained in the conplaint and nust give the
plaintiff the benefit of every favorable inference that can be

drawn fromthose allegations. See J/H Real Estate Inc. v.

Abranmson, 901 F. Supp. 952, 955 (E.D.Pa. 1995); Schrob v.



Catterson, 948 F.2d 1402, 1405 (3d Gr. 1991). A conplaint is
properly dismssed only if it appears certain that the
plaintiff cannot prove any set of facts in support of its claim

which would entitle it to relief. See Ransomv. Marrazzo, 848

F.2d 398, 401 (3d Cir. 1988). Although the fact specific
inquiries common to securities cases generally preclude

dism ssal, courts will nonetheless grant a defendant’s 12(b) (6)
motion if the alleged m srepresentations or om ssions are
immterial or not pled in accordance with Rule 9(b) or the
PSLRA. Dismssal is not appropriate, however, nerely because a
court disbelieves a conplaint’s factual allegations. See

Neitzke v. WIllians, 490 U. S. 319, 327 (1989).

B. Rule 9(b) and the PSLRA
Because 10b-5 cl ains by necessity involve allegations
of fraudul ent conduct, courts have long required that they be
pled in accordance to Rule 9(b), which provides in pertinent

part that in “all avernents of fraud or m stake the

circunstances constituting fraud or m stake shall be stated
wth particularity.” Plaintiffs, through their pleadi ngs,

must inject precision and sone neasure of
substantiation into their allegations of fraud. By
way of exanple, allegations of who, what, when, where
and how the first paragraph of any newspaper story,
woul d satisfy the particularity requirenent of Rule
9(b).

Seville Indus. Machinery Corp. v. Southnost Machi nery Corp.,

742 F.2d 786, 791 (3d Gir. 1984).
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In 1995, in response to debate over the inpact of
securities fraud litigation, Congress enacted the PSLRA, which
substantially nodified, anong other things the standard for
pl eadi ng securities fraud cl ai ns. The PSLRA pl aces addi ti onal
burdens on plaintiffs attenpting to plead fraud in securities
cases. Under 15 U.S.C. 8§ 78u-4(b), a plaintiff alleging that a
def endant nade a m sl eadi ng statenent nust “specify each
statenent alleged to have been m sl eadi ng, the reason or
reasons why the statenent is msleading, and, if an allegation
regarding the statenent or om ssion is nade on i nformation and
belief, the conplaint shall state with particularity all facts
on which that belief is fornmed.” 15 U. S.C. 8§ 78u-4(b)(1). A
plaintiff nust also “state with particularity facts giving rise
to a strong inference that the defendant acted with the
required state of mnd.” 15 U S.C 8 78u-4(b)(2). Failure to
nmeet these pleading requirenents results in dismssal. 15

U S.C. § 78u-4(Db)(3).

V. DI SCUSSI ON
A.  Count |
Plaintiffs assert clains under Section 10(b) of the
Exchange Act, 15 U.S.C. §8 78j(b) and Rule 10b-5 pronul gat ed
t hereunder, 17 CF.R 8 240.10b-5. Plaintiffs nust therefore

nmeet the three step test for Rule 10b-5 violations outlined by



the Third Crcuit Court of Appeals in In re Burlington Coat

Factory Securities Litigation, 114 F. 3d 1410, 1417 (3d Gr.

1997). First, the plaintiff nmust establish that the defendant
made a materially false or msleading statenent or omtted to
state a material fact necessary to nmake a statenent not
m sl eadi ng. Second, the plaintiff nust establish that the
def endant acted with scienter and that plaintiff’'s reliance on
defendant’ s m sstatenent caused himor her injury. Finally,
since the claimbeing asserted is a “fraud” claim plaintiff
must neet the hei ghtened pl eading requirenents of Federal Rule
of Civil Procedure 9(b) and the PSLRA.’

The private right of action under Section 10(b) and
Rul e 10b-5 reaches beyond statenents and om ssions nade in a
regi stration statenent or prospectus or in connection with an
initial distribution of securities and creates liability for
fal se or msleading statenents or om ssions of fact that effect

trading on the secondary nmarket. See In Re Burlington Coat

Factory, 114 F.3d at 1417 (citations omtted).

7. For facts or information to be material for purposes of securities fraud
litigation they nust be of a type that “woul d have been viewed by the
reasonabl e i nvestor as having significantly altered the ‘total m x’ of

i nformati on made available. TSC Indus., Inc. v. Northway, Inc., 426 U S
438, 449 (1976). Additionally, materiality is a m xed question of |aw and
fact, and the delicate assessnents of the inferences a reasonable

shar ehol der woul d draw from a given set of facts are peculiar for the trier
of fact. Shapiro v. UJB Financial Corp., 964 F.2d 272, 281 n.11 (3d Cr.
1992). Only if the alleged m srepresentations or om ssions are so
obviously uninportant to an investor that reasonable m nds cannot differ on
the question of nateriality is it appropriate for the district court to rule
that the allegations are inactionable as a natter of law |d.
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First, plaintiffs allege that nunmerous statenents from
forms filed wwth the SEC, press rel eases and annual and
quarterly reports were m sl eadi ng when i ssued because they
failed to reveal adverse business practices adopted by Advanta
and negative facts and trends relating to the conpany’s credit
card business. Additionally, plaintiffs single out one
statenent nade by Janet Point (“Point”), Vice President of
I nvestor Rel ations, claimng Point knew her statenent was fal se
when i ssued.

Presently, defendants argue that all statenents
contained in the Conplaint evidence full disclosure and are not
m sl eading and that plaintiffs’ allegations concerning such
statenents fail to neet the hei ghtened pl eadi ng standards of
Rule 9(b) and the PSLRA. First, | discuss the sufficiency of
plaintiffs’ general allegations of non-disclosure and then turn
to their specific allegations regarding Point’s statenent.

i. Disclosure of Negative Facts and Trends

Plaintiffs contend that certain statenents nmade during
the O ass Period are actionabl e because they fail to disclose
negative facts and trends Advanta’'s officers and directors were
aware of and thus left investors wth false inpressions as to
the quality of Advanta' s credit card portfolio. Specifically,
plaintiffs claimAdvanta failed to reveal that: 1) to

per petuate custoner growth, the conpany had rel axed its

10



underwriting standards; 2) in an attenpt to retain custoners,
after the initial teaser period expired, Advanta was not
repricing accounts to normal industry standard interest rates;
3) it lacked adequate credit collection capabilities and
personnel to follow through on delinquent accounts; and 4) that
t he extended investigative period provided in the new charge-
of f met hodol ogy was irrel evant as nost custoners filed Chapter
7 bankruptcy, releasing themfromall credit card debt.

Two general categories of statenents are attributed
wth these deficiencies: 1) statenents issued by Advanta
regarding the 30 to 90 day charge-off change® and 2) what
plaintiffs characterize as overly optimstic reports regarding
the quality and future profitability of Advanta's credit card
division. | review these groups individually in |ight of
plaintiffs’ allegations.

a. Charge-off Statenents

Plaintiffs claimthe foll ow ng statenents regarding

t he charge-off change were m sl eadi ng because they failed to

di scl ose the four adverse conditions |isted above.

8. Initially, plaintiffs argued that statenents regarding the charge-off
change were m sl eadi ng because they did not explain the full negative inpact
of the change (that charge-off |oss reports would be del ayed). They
abandoned this argunment when faced with defendants’ notion to disnss
highlighting the fact that, as plaintiffs admt in the Conplaint, on at

| east four occasions Advanta not only disclosed the new nmethod but provided
detail as to the exact effect the change woul d have on reported earnings and
| osses.

11



On Septenber 18, 1996, Advanta Credit Card Master
Trust (the securitization vehicle for Advanta) in a Form 8K
di scl osed the change in the charge-off nethodol ogy along wth
the foll ow ng explanatory | anguage:

As a result of this new nethodol ogy, charge-offs of
recei vabl es held by the Trust were | ower in August
1996 than they woul d have been under the previous
nmet hodol ogy and, conversely, delinquent Receivabl es
were higher by a |Iike anpunt.

On Cctober 17, 1996, Advanta filed a Form 8K stating
the foll ow ng:

In the third quarter, the Conpany adopted a new
charge-of f nethodol ogy relating to credit card
bankr upt ci es which provides for an investigative
period follow ng notification of the bankruptcy
petition of up to 90 days (rather than up to 30-days)
prior to charge-off. The |longer investigative period,
which is consistent with others in the industry, had
an approximate $24 mllion net positive inpact for the
quarter.

The change is next nmentioned in Advanta's third
gquarter report filed on Novenber 12, 1996:
In the third quarter of 1996, the Conpany adopted a
new charge-off nethodol ogy related to bankrupt credit
card accounts, providing for a period of up to a 90-
day (rather than a 30-day) investigative period
following notification of the bankruptcy petition,
prior to charge-off.
Credit statistics follow ng the paragraph reflected this change
i n nmet hodol ogy.

Finally, on January 21, 1997 Advanta issued the
fol | ow ng:

12



As, previously disclosed, the Conpany adopted a new
charge-of f methodol ogy relating to credit card
bankruptcies in the third quarter of 1996. As
antici pated that change had an inpact in the fourth
quarter 1996 simlar to the anount in the third
quarter.?®
Def endants correctly note that each statenent contains
full and accurate disclosure as to the discrete topic of
charge-offs and inclusion of such unrelated topics as
underwriting, teaser rates, general trends in bankruptcy and
col l ection practices was not necessary to clarify the
accounting change. | agree.

When a corporation nmakes a di sclosure, such as

Advanta’ s report of the charge-off change, there is duty to

make it conplete and accurate. See U.S. v. Yeaman, 987 F. Supp.

373, 378 (E.D.Pa. 1997)(citing SEC v. Texas @il f Sul phur Co.,

401 F.2d 833, 860-61 (2d Cir. 1968)). This, however, does not
mean that by revealing one fact one nust reveal all others that
woul d be interesting or market-w se, but nmeans only such
others, if any, that are needed so that what was reveal ed woul d

not be so inconplete as to mslead. Backman v. Polaroid Corp.

9. Plaintiffs also cite to Advanta's second quarter Form 10-Q filed on
August 13, 1996, which they note nakes no nmention of the charge-off change
i mpl enented in the beginning of the third quarter. They claimdisclosure in
the second quarter report was necessary as, at the tine it was filed, the
third quarter, along with the new policy were “well underway.”

Cor porations, however, are not required to disclose events fromthe quarter
in progress in reports regarding the previous quarter. Zucker v. Quasha,
891 F. Supp. 1010, 1019 (D.N.J. 1995); see also, In re Burlington Coat
Factory, 114 F.3d at 1432 (conpany not obligated to update public as to
state of quarter in progress). Consequently, consideration of alleged

om ssions regarding charge-offs in Advanta's second quarter 1996 report is
unnecessary.
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910 F.2d 10, 16 (1st Cr. 1990)(interpreting SEC v. Texas Qulf

Sul phur Co., 401 F.2d. at 860).

Advanta’ s coverage of the charge-off change, as cited
by plaintiffs, was both conplete and accurate. It describes
the i npact the change wll have on both receivables and | osses,
the conpany’s justifications for the change, and the assurance
that the switch confornms with industry standards. There was no
need for Advanta to interject into these conprehensive
statenents the extraneous information plaintiffs assert was
| acking. Furthernore, additional explanation of the change is
contained in the full text of docunents cited in the Conplaint.
For exanple, a footnote to the financial highlights section of
Advanta’ s COctober 17, 1996 Form 8K explains “[t]hird quarter
1996 figures reflect the adoption of a new charge-off
met hodol ogy. W thout this change, managed credit card charge-
of f and delinquency rates for the third quarter 1996 woul d have
been 4.6% and 3. 7% respectively.”?

Therefore, | find Advanta’s statenents regarding
i npl ementation of the conpany’ s new charge-off policy neither

materially false nor m sleading and therefore not violative of

10. In analyzing securities fraud clains, review of the full text of
docurents cited in plaintiffs’ conplaint is appropriate. It prevents
plaintiffs frommintaining a claimof fraud by extracting an i sol ated
statement from a docunent and placing it in a conplaint, even though if the
statenment were examined in the full context of the document, it would be
clear that the statenent was not fraudulent. |In re Burlington Coat Factory
Securities Litigation, 114 F.3d at 1426 (citations omtted).
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Rul e 10b-5. Accordingly, plaintiffs’ 10b-5 clai ns based on
such statenents are dism ssed pursuant to Rule 12(b)(6).*
b. Positive Portrayals

Next plaintiffs cite to four sources which they assert
contain overly optimstic portrayals of the conpany and fail to
di scl ose negative business practices and infornmation.

First, inits 1996 third quarter report Advanta
enphasi zed “our track record underscores our commtnent to

excel ;” described itself as “a rapidly growi ng consuner
financial services enterprise;” reassured sharehol ders that
“despite a challenging industry environnent, we are pleased to
report that Advanta produced continued, consistent earnings
growmh in the third quarter” and noted that “for the fifth
consecutive year, return on equity has nmet or exceeded the 25%
| evel achieved this quarter.”

Second, inits Form10-Q filed on Novenmber 12, 1996,

Advanta stated “The changes in the delinquency and charge-off

rates fromyear-to year . . . reflect the trend in unsecured

11. Additionally, plaintiffs’ argue that the Septenber 18, 1996 statenent
is msleading because it was issued by Advanta Credit Card Master Trust,

rat her than Advanta. Although they fail to allege as nmuch, presunmably the
inference to be drawn is that the report was never made avail able to Advanta
sharehol ders. Neither party has comented on this subject, yet, for
purposes of Rule 12(b)(6), | will assune the report was unavailable. This
consi deration, however, does not alter nmy ultinmate conclusion. It is
evident fromthe remai ning statenents that Advanta’s discl osure was
sufficient.
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consuner credit quality which is being experienced throughout
the credit industry.”

Third, on Novenber 13, 1996 Advanta increased C ass A
and Cl ass B dividends and commented “this dividend increase
refl ects managenent’s confidence in the conpany’ s earni ngs
nmonment um and Advanta’ s continuing comnmtnent to enhancing
shar ehol der val ue.”

Finally, comenting on Advanta’s fourth quarter
results, announced on January 21, 1997, Alter stated “I am
pl eased to report that in 1996, Advanta maintained the growth
of its current businesses and accelerated its expansion into
new ventures.”

Defendants nmaintain that plaintiffs allegations |ack
specificity regarding disclosure -- “the Conplaint is silent as
to the source, date, recipients, author or any other details
about the undiscl osed negative information.”

Under the PSLRA, a plaintiff alleging that a defendant
made a m sl eadi ng statenent nust “specify each statenent
all eged to have been m sl eading, the reason or reasons why the
statenent is msleading, and, if an allegation regarding the
statenment or omi ssion is nmade on information and belief, the
conplaint shall state with particularity all facts on which

that belief is formed.” 15 U.S.C. § 78u-4(b)(1).
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On the first page of the Conplaint, plaintiffs state
that the allegations contained wthin are based on information
and belief, thus they nust explain in sone detail the basis for
such belief. Towards this end plaintiffs claimthat by virtue
of their positions as officers/directors of Advanta, individual
def endants were well aware of negative facts and trends within
t he conpany. “Because of Board nenbership and/ or executive
positions with Advanta, each of the Individual Defendants had
access to the adverse undiscl osed informati on about Advanta’'s
busi ness prospects and financial condition and performance .

and knew that these adverse facts rendered the positive
representati ons nmade by and about Advanta and its business
materially fal se and m sl eadi ng.”

Additionally, plaintiffs’ characterize suggestions for
future i nprovenent made in Advanta’s March 17, 1997 press
rel ease and nmade by Advanta’s founder and Chairman of the
Board, Dennis Alter in an article entitled “House of Cards”
appearing in the June 1997 issue of Phil adel phia Magazi ne as
“adm ssions” that during the C ass Period defendants were aware
of Advanta’'s potential downfalls. |In reaction to first quarter
| osses, both identify a nunber of potential problemareas for
t he conpany and list corrective neasures the conpany may take.
The March 17, 1997 press rel ease included the foll ow ng

suggestions: (1) aggressively repricing interests rates for

17



high risk customers; (2) bringing Advanta's credit card fees
“nore in line with current industry norns;” (3) reducing the
teaser period; (4) tightening underwiting; (5 “[njore quickly
identifying and intervening on potentially troubled accounts;”
(6) increasing the nunber of high quality cardhol ders; and (7)
“[clontinuing to devel op additional products that offer
custoners added val ue, rather than relying solely on | ow
price.” Additionally, Atler explained to Phil adel phia
Magazi ne “[w] hat happened is when the introductory period
ended, we were probably not as aggressive as we coul d have been
[repricing our rates] ”

Taken together, and assum ng for present purposes only
that defendants had a duty to disclose, plaintiffs support for
their belief that defendants were of aware of negative facts
during the class period is insufficient. Plaintiffs first
“fact”, that their positions within the conpany rendered
def endants know edgeable, is nerely an unsupported concl usion.
A director, officer, or even the president of a corporation
of ten has superior know edge and i nformation, but neither the
know edge nor the information invariably attaches to those

positions, Rosenbloomyv. Adans, Scott & Conway, Inc., 552 F.2d

1336, 1338-39 (9th Cir.1977) (citations omtted), and
plaintiffs have not pointed to specific reports, circulated

anong def endants, which contained the adverse infornation
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defendants are charged with knowi ng. See San Leandro Ener.

Med. Group Profit Sharing Plan v. Phillip Mrris Co., 75 F.3d

801, 812-13 (2d Cir. 1996).

Additionally, Advanta’s after the fact statenents
recogni zing the causes of its first quarter |osses do not
constitute a basis for charging defendants with prior
know edge. Courts have uniformy rejected such attenpts to
pl ead fraud by hindsi ght, acknow edging that a plaintiff does
not state a claimfor securities fraud nerely because a conpany
di scl oses, after the fact, that its performance failed to neet

expectations. See MWallace v. Systenms and Conputer Technol ogy

Corporation, 1997 W. 602808 * 5 (E.D. Pa. Sept. 23, 1997); In re

&oodyear Tire & Rubber Co. Sec. Lit., 1993 W 130381 at *2

(E.D.Pa. Apr. 22, 1993); Sinay v. Lanson & Sessions Co., 948

F.2d 1037, 1040 (6th Cr. 1991); D Leo v. Ernst & Young, 901

F.2d 624, 626 (7th Gr. 1990). During 1995 and 1996 Advanta
reassured investors that it was capable of maintaining its
earni ngs nonentum During the C ass Period, Advanta conti nued
I Ssui ng encouragi ng nessages. Later the conpany had to report
significant losses inits credit card division. Yet, sinple
conpari son of these descriptions does not create underlying
factual support for plaintiffs’ clains. Plaintiffs’ nust point
to specific facts suggesting that the difference is

attributable to fraud. See In re Donald J. Trunp Casino
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Securities Litigation, 793 F. Supp. 543, 556-57 (D.N.J. 1992);

DiLeo v. Ernst & Younqg, 901 F.2d at 627. In the i nstant case

pl ainti ffs have not brought such facts to the Court’s
attention.? Therefore, because they have not all eged
circunstances indicating that any of the “positive portrayal s”
identified in the Conplaint were fal se or m sl eadi ng,
plaintiffs have failed to adequately plead fraud.®®
Accordingly, plaintiffs’ clains based on these statenents are
di sm ssed pursuant to Rule 9(b) and the PSLRA.

Additionally, | note that review of the full text of
docunents cited in plaintiffs’ conplaint denonstrates an effort
by Advanta to address plaintiffs’ concerns.* 1In its third
gquarter report Advanta notes “[t]he provision for credit card
| osses for the third quarter of 1996 was $24.2 mllion conpared
to $10.6 mllion for the conparable period of 1995. This
increase was primarily . . . In response to higher charge-off,
i npai red asset and delinquency levels.” Also, in their 1995

annual report Advanta stated:

12. Furthernore, | note that the uncanny resenbl ance between plaintiffs
list of undisclosed adverse business conditions and the |ist of proposed
corrective neasures contained in Advanta's March 17, 1997 press rel ease only
bol sters ny concl usi on.

13. Because | dismiss plaintiffs claimunder 15 U. S.C. § 78u-4(b) for
failure to adequately plead facts underlying their fraud claim | do not
address the issue of whether or not plaintiffs have adequately plead
scienter as required by 15 U S.C. 8§ 78u-4(b)(2).

14. In re Burlington Coat Factory, supra note 10.
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Throughout the industry, credit card issuers and ot her
| ending institutions experienced deteriorations in
credit quality as delinquencies and charge-offs rose.
Advant a has enjoyed historically |ow delinquency and
charge-of f rates over the past few years. G ven the
changes in the recent credit cycle, coupled with the
sheer size and seasoning of our portfolio, we expect
to see delinquencies and charge-offs nove upward to
nore normalized | evels.

ii. Janet Point’s Statenent

Plaintiffs claimthat a statenent issued by on
Septenber 12, 1996 by Janet Point, Vice President for |nvestor
Rel ati ons was false and m sl eading. Point infornmed the Dow
Jones New Service that Advanta expected | arge revenue increases
fromrepricing nore than $5 billion of credit card receivabl es
with current teaser rates of about 7%to what she described as
Advanta’s normal interest rate of 17% Yet, in the June 1997
Phi | adel phi a Magazine article, Alter is quoted as saying,

“Iw hat happened is when the introductory period ended, we were
probably not as aggressive as could have been [repricing our
rates]. . . Instead of repricing to 18 percent-we repriced
closer to 13 or 14 percent in order to retain our imge and the
|uster of being a | owcost provider.” Conparison of these two
statenents, plaintiffs’ allege, |leads to the inference that
Point’s statenent was fal se and m sl eadi ng.

Def endants contend that Point’s statement is not
actionabl e because it falls within a statutory safe harbor that

protects forward-1ooking statements when the plaintiff fails to
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prove defendant nmade themw th actual know edge that they were
false. Under the safe harbor that defendants refer to, 15
US C 8 78u-5(c), “a person shall not be liable with respect
to any forward-1looking statenent ... to the extent that ... the
plaintiff fails to prove that the forward-I| ooking statenent
was made with actual know edge by that person that the
statenent was false or msleading. . . ."

It is apparent that Point’s statenent neets the
definition of a forward-I|ooking statenent -- “a statenent of
pl ans and obj ectives of nmanagenent for future operations,
i ncl udi ng plans or objectives relating to the products or
services of the issuer,” so | nust determ ne whether it is
worthy of statutory protection. In paragraph 33 of their
conplaint, plaintiffs allege generally that all statenents by
Advanta, or its representatives referred to in the conplaint do
not qualify for safe harbor protection because “at the tine
each of those forward-| ooking statenents was nmade the
particul ar speaker knew that the particul ar forward-| ooking
statenent was fal se, and/or the forward-| ooking statenent was
aut hori zed and/ or approved by an executive officer and/or
director of Advanta who knew that those statenents were fal se
when made.” Presumably, additional support for plaintiffs’
al l egations cones fromAlter’s later “inconsistent” comrents to

Phi | adel phi a Magazi ne.
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Def endants characterize these allegations as
conclusory and assert that they fail to allege the required
state of mnd, that the speaker had actual know edge that the
statenent was fal se or m sl eadi ng when nmade. | agree.
Plaintiffs’ catch-all allegation that all speakers knew that
their statenments were false when made is too broad and Alter’s
coments indicate nothing nore than Advanta’'s failure to foll ow
t hrough exactly as planned on its proposed interest increase,
rat her than purposeful intent to fool the investing public.
Therefore, m ndful of the pleading requirenments of Rule 9(b)
and the PSLRA, | find plaintiffs’ allegations as to Point’s
state of mnd insufficient. Accordingly, Plaintiffs’ clains of
fraud based on such statenment are di sm ssed pursuant to Rule
9(b) and the PSLRA.

B. Counts Il and |11

Counts Il and Ill are derivative of Count | and
therefore are also dismssed. 1In Count Il, the Conpl aint
all eges that individual defendants are |liable as “control
persons” under Section 20(a) of the Exchange Act. Because,
plaintiffs have failed to state and/or to adequately plead a
primary violation of the Exchange Act, their “control persons”

clains nmust al so be dism ssed. See Shapiro v. UIB Fin. Corp.

964 F.2d at 279. Li kewi se, under Section 20A, an insider who

trades shares of stock while in possession of material,

23



nonpublic information is liable to any person who traded

cont enporaneously with the insider. Cenerally, to state a

cl ai munder Section 20A a plaintiff nust establish: (1) trading
by a corporate insider; (2) a plaintiff who traded
contenporaneously with the insider; and, (3) that the insider
traded while in possession of material nonpublic information,
and thus is liable for an independent violation of the Exchange

Act. See e.q., Jackson Nat'l Life Ins. Co. v. Mrrill Lynch &

Co., 32 F.3d 697, 703-04 (2d Cr. 1994); In re VeriFone Sec.

Litig., 11 F.3d 865, 871-72 (9th Cr. 1993). Accordingly,
because plaintiffs have failed to state and/or plead a claim
under the Exchange Act their Section 20A claimis also

di sm ssed.

An appropriate Order follows.

24



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| N RE ADVANTA, CORP., : ClVIL ACTI ON
SECURI TI ES LI TI GATI ON. :
NO 97-CV-4343

ORDER

AND NOW this 9th day of July 1998, upon consideration
of a notion to dismss Counts | and Il of the conpl aint
subm tted by defendants, Advanta Corp., Dennis Alter, WIIliam
A. Rossoff, Alex W Hart, Gene S. Schneyer, and John J.

Cal amari (collectively “Advanta” and “Advanta’ s Mdtion”) and

j oi ned by defendants, Richard A. Geenawalt (“Geenawalt”) and
Robert A. Marshall (“Marshall”) (Docket No. 16); a notion to
dismss the entire conplaint submtted by G eenawalt and
Marshall (“Greenawalt’s Modtion”) (Docket No. 15); Plaintiffs’
conbi ned response (Docket No. 20); a reply submtted by
Greenawalt and Marshal |l (Docket No. 26) and a reply submtted
by Advanta (Docket No. 27), it is hereby ORDERED that Advanta’s
Motion is GRANTED and G eenawalt’s Mtion i s GRANTED.

As to Count |, clains based on statenents regarding
change in Advanta' s charge-off policy are DISM SSED, wth
prejudi ce, pursuant to Rule 12(b)(6); clains based on Janet
Point’ s statenent regarding changes in interest rates are

DI SM SSED, wi t hout prejudice, pursuant to Rule 9(b) and the



PSLRA; and cl ai ns based on remai ni ng general statenents
regardi ng Advanta’'s credit card division are DI SM SSED, w t hout
prejudi ce, pursuant to Rule 9(b) and the PSLRA. As they derive
fromCount |, Counts Il and Il are also D SM SSED, w t hout
prejudi ce. Any anended conplaint plaintiffs seek to file
pursuant to this Menorandum and Order nust be filed within
thirty (30) days of this order, unless that tine limtation is

specifically extended by order of this court.

BY THE COURT:

RONALD L. BUCKWALTER, J.



