
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LOUIS LOPEZ : CIVIL ACTION
:

v. :
:

W. CONWAY BUSHY, et al. : NO. 98-14

MEMORANDUM ORDER

Plaintiff has filed a civil rights action pursuant to

42 U.S.C. § 1983 for which he seeks leave to proceed in forma

pauperis.  Based on his prison account, he would have an initial

partial filing fee of $5.44 and would remain obligated to pay an

additional $144.56 in installments. 

          In his complaint, however, plaintiff does not assert a

§ 1983 damages claim.  Rather, he challenges the fact or duration

of his confinement.  The relief he seeks is an order directing

the state Board of Probation and Parole to rescind its parole

revocation decision of April 11, 1997 and to permit his release

from SCI Graterford on the "original" parole date of March 28,

1999.

The gist of plaintiff’s claim is that because a prison

assault charge was "dealt with" at an administrative disciplinary

hearing in May 1996, the Board violated the proscription against

"double jeopardy" by holding a revocation hearing in February

1997 following his criminal court conviction for the same

"assaultive behavior."  That a prisoner is administratively
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sanctioned, criminally charged and denied an earlier parole date

upon conviction for the same conduct would not on its face

violate the double jeopardy clause.  See U.S. v. Woods, 127 F.3d

990, 993 (11th Cir. 1997); U.S. v. Hernandez-Fundora, 58 F.3d

802, 806 (2d Cir. 1995); U.S. v. Newby, 11 F.3d 1143, 1144-45

Cir. 1993), cert. denied, 114 S. Ct. 1841 (1994).

Plaintiff also asserts that no state court relief is

available because the Board did not mail its notice of decision

until the thirty day period to appeal to the Commonwealth Court

had expired and prison authorities further delayed the delivery

of the notice to plaintiff.  There is, however, a difference

between an absence of state remedies and a failure to exhaust

them.  Plaintiff does not allege that he filed an appeal or

petition for review in the Commonwealth Court with a motion to

proceed nunc pro tunc on the ground he had not received timely

notice of the adverse Board decision.  See Smith v. Pa. Bd. of

Probation & Parole, 683 A.2d 278, 282 (Pa. 1996) (rules regarding

time and method of appeal from Board decisions not to be "so

rigidly applied as to result in manifest injustice" or to bar

appellant who "did all that he could reasonably be expected to

do"); Bradley v. Bd. of Probation & Parole, 529 A.2d 66, 67 (Pa.

Cmwlth. 1987) (appeal nunc pro tunc proper where Board fails

timely to send notice of decision or appellant fails timely to

receive notice due to negligence of third party); Dinkins v. Com.
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Dept. of Justice, 523 A.2d 1218, 1220 (Pa. Cmwlth. 1987) (appeal

filed within 30 days of date Board decision actually mailed is

timely).

In short, plaintiff has not asserted a § 1983 claim but

rather one for habeas relief which on the face of his pleading

would have to be denied for failure to exhaust potential state

remedies.  Under the circumstances and since the filing fee for a

habeas petition is $5.00, it seems inappropriate to assess

plaintiff $150.

ACCORDINGLY, this day of July, 1998, IT IS

HEREBY ORDERED that plaintiff’s Motion for Leave In Forma

Pauperis is GRANTED and, consistent with 28 U.S.C. 

§ 1915(e)(2)(ii), the above § 1983 action is DISMISSED without

prejudice to plaintiff to initiate an appropriate habeas corpus

action after exhausting potential avenues of relief in the state

courts.

BY THE COURT:

____________________
JAY C. WALDMAN, J.


