IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES MOORE, :
Plaintiff : CIVIL ACTI ON

V.
97-2150
ACVE CORRUGATED BOX CO.,
LAVRENCE HECK, &
BURTON COHEN
Def endant s

MEMORANDUM

Broderi ck, J. July 6, 1998

The Court held a bench trial in the above captioned case.
Pursuant to Rule 52(a) of the Federal Rules of G vil Procedure,
the Court’s findings of fact and conclusions of |law are set forth
below. In accordance with those findings and concl usi ons, the
Court wll grant judgnent in favor of Defendants Acne Corrugated
Box Co., Lawence Heck and Burton Cohen (“Defendants”) and
against Plaintiff Janes Mwore (“Plaintiff”).

Backgr ound

The instant action arises out of the term nation of
Plaintiff More’ s enploynent at Acne Corrugated Box Co. More
clains that he was wongfully term nated, and clains that Acne
failed to provide himw th benefits to which he is entitled under
Acne’s deferred conpensation plan. Moore further clains that
Def endants failed to provide himw th information regarding his

deferred conpensation plan, and his 401(k) plan.



Moore’ s anended conpl aint all eged a claimof age
di scrimnation, under the Age Discrimnation in Enploynent Act
(“ADEA”), 29 U.S.C. §8 621 et seq., and the Pennsyl vani a Human
Rel ations Act (“PHRA’), 43 Pa.C.S. 8 951 et seq., as well as
several clains under the Enpl oyee Retirenent |Incone Security Act
("ERISA"), 29 U S.C. 88 1001-1461, and several clains under state
I aw.

Defendants filed a nmotion for summary judgnent as to al
counts in the anended conplaint. The Court granted the notion in
part and denied the notion in part. The Court granted sunmary
judgnment with respect to Moore’'s clains of age discrimnation,
and dism ssed his state law clains on the basis of ERI SA pre-
enption. However, the Court denied Defendants’ notion for
summary judgnment with respect to Plaintiff More' s clains under
ERI SA.

Accordingly, the Court conducted a non-jury trial as to the
followng five clains: first, a claimfor breach of fiduciary
duty in violation of ERI SA; second, a claimthat Defendants
failed to provide Mbore with a conplete report of his rights
regarding Acne’ s deferred conpensation plan in violation of
ERI SA, 29 U.S.C. 8§ 1132(c); third, a claimfor benefits under
ERI SA § 502; fourth, a claimof interference with More' s right
to receive benefits in violation of ERISA § 510; and fifth, a

claimthat Defendants failed to provide More with informtion



regarding his 401(k) plan at Acne, in violation of ERI SA 29
U S C § 1132(c).

Fi ndi ngs of Fact

Based on the credible evidence presented by the parties at
trial, the Court nakes the follow ng findings of fact:

In 1983, Plaintiff Janes Mdore began working at Acne
Corrugated Box Co., Inc., a conpany whi ch manufactures and
di stributes corrugated boxes, as Acne’s plant nanager. NMbore was
termnated fromthis position at Acne on February 16, 1996.

M. More was hired as Acne’s plant nmanager by Def endant
Burton Cohen. At the tine he hired Moore as Acne’ s pl ant
manager, M. Cohen was the President and sol e sharehol der of Acne
Corporation. He remains Acne’s President and sol e sharehol der as
of this date.

As Pl ant Manager, M. More’'s duties were varied. He was
responsi bl e for managi ng | ower | evel supervisors and other plant
enpl oyees, and had responsibility for addressing enpl oyee
concerns and enpl oyee discipline issues. Additionally, More was
responsi ble for plant cleanliness and safety, and controlling the
anount of waste generated by the plant. More also bore
responsibility for staffing of the plant-- determ ning how nmany
wor kers were needed and scheduling their shifts. Many of these

duties could be delegated to | ower |evel supervisors.



Before com ng to work at Acne, Mbore had worked in the
corrugated box industry for several years, and he proved hinself
an effective plant nmanager at Acne. Under Moore’s direction,
production at the Acne plant increased significantly. More
oversaw an upgrade of plant machinery, and inproved cleanliness
in the plant.

In 1985, Defendant Law ence Heck began working at Acne in
the position of conptroller. Unlike Plaintiff Mwore, Heck had no
previ ous experience in the box manufacturing industry and he
relied on Moore for information regardi ng box manufacturing and
production. Heck, too, was an effective worker, and his job
responsibilities at Acne steadily increased. By 1988, Burton
Cohen had pronoted Heck to the position of general manager of the
conpany. As general manager, Heck assuned responsibility for the
adm ni stration of Acne’s enpl oyee benefits, and becane the Pl an
Adm ni strator for Acne’s 401(k) plan. Additionally, Heck had
direct supervision over Plaintiff More. As Mpore s imediate
supervi sor, Heck conducted annual evaluations of More’ s work
performance. Heck would wite up a witten eval uation each year
whi ch he would then review with More. Burton Cohen revi ened
t hese eval uations as well.

From 1988, the year in which Heck began conducting form
reviews of Moore’s work performance, through 1993, the | ast year

when Heck conducted such a review Heck’s eval uati ons of Mbore’s



wor k performance were on the whole extrenely positive. These
eval uations often noted More’'s loyalty and dedication to Acne,
and acknow edged Mbore’s responsibility in inproving productivity
and cleanliness at the plant. In the 1988 evaluation, for
exanpl e, Heck noted that “the square footage and sales with which
the plant runs is 40% nore than it was when you started,” and
noted that “appearance and throughput of the plant and quality of
the workforce is vastly inproved.” In the 1993 eval uation of
Moore’s work performance-- the |last formal eval uati on conducted,
Heck stated that Plaintiff Mwore did “a truly outstandi ng job of
running the plant,” and noted that, under Moore’'s |eadership,
“the plant has becone our major sales tool.”

Al t hough Heck’ s eval uations of More’'s work were full of
prai se, they were not without criticism In alnmost all of his
reviews of Moore’s work, Heck noted that More needed to inprove
hi s communi cations skills, and needed to work nore effectively
with the supervisors who worked under him For exanple, Heck
concl uded Moore’s 1992 work evaluation wth the foll ow ng
statement :

You have made this plant the productive
success that it has becone over your 8 %
years with Acne. These achievenents are
hi storical and undeni able. W now have a
conpany goal of 12 mllion dollars in these
years with 100% on tinme delivery. That goa
is made possi bl e by past achi evenent.

In the sanme |ight, your past

achi evenents require different skills to take
us to that 12 mllion dollar, 100% on tine
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delivery goal. Nanely, your organi zationa

and comruni cation skills need to be greatly

I nproved.

What ever problens were cited in More' s eval uations up
t hrough 1993, however, those criticisnms were far outwei ghed by
prai se. Al though More was aware of the criticisns contained in
his work eval uations, he had al ways believed that both Heck and
Cohen were wholly satisfied wwth his performance as pl ant
manager. Heck had always told More that the eval uations
contained sone criticismbecause even the best enpl oyees had sone
room for inprovenent.
Over the course of 1995, Heck becane increasingly unhappy

with More s performance as plant manager. Heck expressed his
di ssatisfaction with More to Burton Cohen, who al so becane
unhappy with More's work. From Heck and Cohen’ s perspecti ve,
Acnme was changing rapidly, trying to increase its steady pace of
i nprovenent and growth, and Moore-- despite the fact that he
continued to work hard-- could not adapt to Acne’s changi ng
environnent. Heck and Cohen perceived several factors which were
contributing to Moore’s declining ability to effectively manage
the plant. Heck had taken over the sales departnent in 1994, and
had, according to Heck, significantly increased Acne’ s sal es by
shifting Acne’ s base of custonmers to conpani es which demanded a
| arger armount of boxes. Additionally, Acrme had begun to acquire

and install several new machines, in an attenpt to keep pace with



t he technol ogi cal advances in the field of corrugated box
production. Heck and Cohen believed that the position of plant
manager now required a level of initiative and foresight which
Moore sinply did not have. More’s weaknesses in conmrunication
with | ower |evel supervisors, his inconsistent treatnment of
enpl oyees, his failure to create a schedul e of production
projects, and his failure to create a second staff or provide
ot her staffing solutions becane increasingly problematic. Both
Heck and Cohen encouraged Moore to enroll in a “Total Quality
Managenent” (“TQW) sem nar. Although More enrolled in the
sem nar, he did not attend all of the sessions, and he had one of
the ot her Acne enpl oyees who was enrolled in the sem nar do his
homewor k.

Heck and Cohen had several neetings with More in which they
di scussed their concerns with various problens in the plant. At
trial, Heck and Cohen testified that they had told More that
they held hi mresponsible for these problens, and had spoken
frankly with Moore about the seriousness of his deficient work
performance. Heck and Cohen further testified that they had
shown great patience in allow ng Mdore opportunities to inprove
his work performance, and had all owed himnore roomto inprove
than they would have with another enployee. It is clear,
however, that Heck and Mbore did not effectively convey their

concerns to Moore. Moore did not perceive that he was being held



responsi bl e for the perceived problens in the plant, and did not
believe that his job was in any jeopardy. Although Heck and
Cohen put nenos in Moore' s personnel file which nenorialized
t heir conversations with More, and detailed their
di ssatisfaction with Miore’ s performance, they did not show t hese
menos to Moore himself. Furthernore, it is clear that Heck and
Cohen did not denponstrate any great patience in dealing with M.
Moore’s work problenms. Although Moore had been enpl oyed at Acne
since 1983, and had at one tine contributed greatly to the
success of the conpany, his enploynent was termnated only a few
mont hs after Heck and Cohen perceived serious problens in More’'s
per f or mance.

On February 16, 1996, Moore was called into a neeting with
M. Cohen and M. Heck, and was infornmed by Cohen that his
enpl oynent was term nat ed.

Def erred Compensati on Pl an

In 1986, Acne established a deferred conpensation plan for a
sel ect nunber of Acne enpl oyees, including Plaintiff Muore. The
pl an was established by Defendant Cohen and Nat han Kol bes, a
former Acne enpl oyee who was then enpl oyed as Acne’s benefits
coordi nator. Cohen and Kol bes decided to i nplenent the deferred
conpensation plan in order to provide an incentive for certain
val ued enpl oyees to remain in Acne’s enploy. Although the

deferred conpensation plan was initially offered to the few



persons in Acne’s sales departnent in addition to Acne’s high

| evel enployees, the plan was soon di scontinued for the sales
staff and was available only for Plaintiff More, Defendants Heck
and Cohen, and Karl Dorfman, then head of Acne’s sales
departnent. Karl Dorfman’s enploynent with Acne was term nated
in 1993, and only Moore, Heck and Cohen renmi ned participants in
the deferred conpensation pl an.

Fromits inception, the deferred conpensation plan had two
conponents. First, the plan provided a death benefit of
$250, 000. 00 to the enpl oyee’s designated beneficiary if the
enpl oyee died while in the enploy of Acne. Second, the plan
provided that if the enployee retired fromAcne at the retirenent
date set by Acne (which, in More' s case, was the date of his
sixty-fifth birthday), the enployee would receive a retirenent
benefit. The retirenment benefit established for More was
$50, 000. 00 per year for ten years.

The terns of the deferred conpensation plan were not witten
down when the plan was established in 1986. Mbore understood
that he would receive the death benefit of $250,000.00 only if he
was enpl oyed at Acne upon his death, and understood that he woul d
receive the retirenent benefit of $50,000.00 per year for ten
years only if he remained at Acne until his retirenent date.

In July 1986, Moore, with the hel p of Nathan Kol bes,

subnmitted an application for a life insurance policy with



Transaneri ca QOccidental Life |Insurance Conpany (“Transanerica”).
Moore designated his wfe, Linda Miore, as the beneficiary of the
policy. On August 20, 1986, Transanerica issued to More a life
i nsurance policy (Policy # 92088216) with a face anmount of

$250, 000. 00. The Transanerica policy was a whole |ife policy,
providing that “[u]pon witten request, the Owmer may surrender a
portion of this policy for its value.” Mwore was designated as
both the “Insured” and the “Omer” of the policy.

Moore never actually saw a copy of the Transanerica policy,
and approximately ten days after the policy was issued, on
Septenber 1, 1986, Moore assigned all right, title and interest
inthe policy to Acne. Moore’'s wife, Linda More, remained the
beneficiary under the policy.

On January 1, 1987, Nathan Kol bes filed with the Departnent
of Labor a declaration which stated that Acnme had established an
unfunded or insured pension plan for a select group of nmnanagenent
enpl oyees.

Acne paid all of the premuns on the Transanerica policy
i ssued on Moore’'s behalf. The prem uns which Acne paid on
Moore’s policy were never listed as wages in More' s pay stubs,
and were never taxed as income to M. Mwore. As the cash val ue
of the policy accunul ated, Acne listed that cash value as a
general conpany asset.

On May 10, 1988, Moore entered into a witten “Deferred
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Conpensati on Agreenent” wth Lawence Heck who executed the
docunent on behalf of Acnme. The Deferred Conpensation Agreenent
(the “Agreenent”) was intended to nenorialize the terns of the
deferred conpensation plan which had been in place since 1986.
The Agreenent was the first and only executed docunent which set
forth the terns of Acne’s deferred conpensation pl an.

The Agreenent is set forth in relevant part bel ow

Whereas Acnme Corrugated Box Co., Inc. desires to secure the
Enpl oyee’ s services by participating in a deferred conpensation
program for his benefit;

Now t herefore in consideration of the prom ses and of the benefits
to be derived fromthe nmutual observance of the covenants
contai ned herein, the Enployer and the Enpl oyee agree as foll ows:

SECTI ON |
Def erred Benefits

In the event the Enpl oyee shall continue in the enploy of Acne
Corrugated until said Enployee’'s retirenent date (selected in
schedul e A), Acme Corrugated Box Co., Inc. shall pay the Enpl oyee
the deferred benefits selected in Schedule A, comencing as of the
first day of the calendar nonth inmediately foll ow ng said
retirement date.

SECTI ON 11
Deat h Benefits

(a) In the event the Enployee shall die prior to his retirenent
date, Acme Corrugated Box Co., Inc. shall pay the death benefit
indicated in schedule A payable in one hundred twenty (120)
equal ly nmonthly installnents

(c) Sai d death benefit as is provided under this section shal
be payable to such beneficiaries are designated by Enpl oyee.

In the event the Enpl oyee does not designate a beneficiary, or in
the event no designated beneficiary survives the Enpl oyee, said
death benefit shall be paid to the Enpl oyee’'s estate

SECTION |11
Nonal i enati on of Benefits

The benefits provided under this agreenent shall not be subject to
assignment, alienation, anticipation, debts, or any other clains
of whatever nature, not to any judicial process for |evy or
collection, prior to paynent under the provisions of this

Agr eenent .
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SECTION | V
Condi ti ons

The benefits provided under this Agreenent shall not be paid

unl ess the Enpl oyee renmins in the continuous enploy of Acne
Corrugated Box Co., Inc. until Enployee's retirenment date, or his
date of death if earlier

SECTI ON VI
M scel | aneous

(a) Thi s Agreenent may be amended solely by an agreenent in
witing executed by Acnme Corrugated Box Co., Inc. and the Enpl oyee

SCHEDULE A

1. The effective date of this agreenent shall be April 28,
1988.

2. The retirenment date of the Enpl oyee, for purposes of this
Agreenent, shall be the date upon which the Enployee shall attain
age 65.

3. The deferred benefit which shall be accrued and which shal

be paid to the Enpl oyee under the provisions of Section | of this
Agreenent shall be as follows:

(a) If the Enpl oyee's enpl oynent hereunder is term nated
on or after the Enployee shall have reached his retirenment date,
Acrre Corrugated Box Co., Inc. shall pay hima benefit of
$50, 000. 00 per annum for a period of ten (10) years, payable in
equal monthly installnments, |ess any Enpl oyee indebtedness to Acne
Corrugat ed Box Co., Inc.

4, Subj ect to the provisions of Section Il of this Agreenent,
the death benefit shall be $250, 000.00 or the anpbunt of deferred
benefits accrued on behalf of the Enployee for service to the date
of death if greater

The Agreenent nakes no nention of the Transanerica policy,
or any other |ife insurance policy which would be used to fund
the deferred conpensation plan’s death benefit. Al though the
Agreenent requires that Moore remain in the enploy of Acne until
his death to receive the $250,000. 00 death benefit or until his
retirement to receive the $50, 000.00 per year for ten years
retirement benefit, the Agreenent makes no nmention of what
benefits, if any, Mwore would receive in the event his enpl oynent

was term nated before his death or retirenent date.
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Moore believed that if his enploynent was term nated before
the date of his death or retirenent date, he would be entitled to
recei ve the cash value of his life insurance policy which had
accunul ated at the tinme of his termnation. According to Moore,
this belief was founded on the fact that, as owner of the
Transanerica policy, More would receive occasional statenents
from Transanerica which listed the accurmul ati ng value of his life
i nsurance policy.

Moore received a nenorandum from Law ence Heck in August
1989 which listed More’'s salary and benefits, and noted that
Moore’s “deferred conpensati on” which consisted of the
$250, 000.00 life insurance policy, provided an annual benefit of
$2500. 00. How Heck arrived at the $2500.00 figure is unclear, as
Acrme paid premuns in an anount over $4700.00 per year on Moore’s
policy.

In the fall of 1990, More requested a sunmary descri ption
of the deferred conpensation plan from Lawence Heck. On Qctober
18, 1990, Lawrence Heck sent Moore the foll ow ng nmenorandumto
Moor e:

Kindly allow this letter to serve as confirmation that

you have certain benefits under the Acne Corrugated Box

Co., Inc. Non-qualified deferred conpensation program

Nanely, this is a $250,000.[00]. life insurance policy

where the death benefit is paid to your beneficiary.

Further, if actively enployed at Acne Corrugated Box

Co., Inc. at the age of 65, you will have a retirenent

benefit of $50,000 a year for ten years.
If there are any questions, |let’s discuss.
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At sonme point in 1992, Acne contracted with Charl es
Crei ghton and Al an Fi shman, enpl oyees of the Shevlin Financial
G oup, to provide consulting services in connection with Acne’s
enpl oyee benefits, including its deferred conpensation plan. By
this time, Nathan Kol bes (who had created the deferred
conpensation plan and drafted the 1988 Deferred Conpensati on
Agreenent) had left Acne’s enploy. Although Messrs. Creighton
and Fi shman knew that Acnme held Transanerica life insurance
policies for its key enpl oyees Cohen, Heck and Mboore, Creighton
and Fi shman did not know that Acne had al so agreed to provide
retirenment benefits under a Deferred Conpensation Agreenent.

Fi shman and Crei ghton recommended that Acne cash out the
life insurance policies issued by Transanerica and purchase life
i nsurance policies from Phoeni x Hone Life I nsurance Conpany in
order to achieve a better return on its investnents in the
policies. Additionally, Fishman and Crei ghton recommended t hat
Acne increase the face value of the life insurance policies so
Acnme coul d accunul ate a hi gher cash value on the policies by
virtue of paying higher prem uns.

On January 24, 1994, Moore signed an application for a life
i nsurance policy to Phoeni x Hone Life | nsurance Conpany.

Al though it provided that Moore would be the insured, the Phoenix
policy application designated Acre as the owner and beneficiary

of the policy. The application further provided that the face
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amount of Moore’s policy would be $344, 000.00. This amount was

| ater increased to $500, 000. 00 pursuant to an application to
Phoeni x for “layer insurance” which was al so signed by Mbore.

The application for “layer insurance” also identified Acne as the
owner and beneficiary of the Phoenix policy. Although Messrs.

Fi shman and Crei ghton revi ewed both docunents with More before
he signed them More did not understand that the Phoenix policy
differed fromthe Transanerica policy in that Acne, not Linda
Moore, was designated as the beneficiary under the policy.

In February 1994, Acne submtted to Transanerica a “Request
for Full Surrender of Policy” which was signed by More. The
follow ng nonth, Transanerica issued a check in the anount of
$34, 327.85-- the cash value of the policy. The check listed as
payees both “Janes Muore, Omer” and “Acne Corrugated Box Co.,
Assignee.” Acne received and endorsed the check w thout show ng
it to Moore.

In May 1994, Phoenix issued a life insurance policy on
behal f of Plaintiff More. On May 5, 1994, Acne wote a check to
Phoeni x in the amount of $34,327.85, an anount equal to that
whi ch Acne received from Transanerica when it cashed out Mdore’'s
policy.

In addition to hel ping Acme cash out its Transanerica
policies and purchase the Phoenix policies, Messrs. Fishman and

Crei ghton worked with Acrme in devel oping a deferred conpensation
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agreenent. As previously noted, Messrs. Fishman and Crei ghton
did not know that Acne had a deferred conpensation plan in place.
Nei t her Defendant Heck nor Defendant Cohen ever informed Fi shman
or Creighton that Acne had, in fact, established a deferred
conpensation plan in 1986, which plan provided both a death
benefit and a retirenent benefit, and that Acne had nenorialized
the terns of this plan in 1988 in a Deferred Conpensation
Agreenment. Although M. Fishman and Law ence Heck exchanged
drafts of various deferred conpensati on agreenents throughout
1995, Acne had not executed any new deferred conpensation plan
docunents at the tinme of M. More’s termnation

In late 1995, a few nonths before his enpl oynent was
termnated, Plaintiff More spoke to Lawence Heck about his
benefits under the deferred conpensation plan. Moore was
apparently concerned about the prospect of losing his job if Acne
was purchased. More told Heck that he was concerned about the
fact that he would not receive his retirenent benefit unless he
stayed in Acne’s enploy until he turned sixty-five. Heck told
Moore that he would speak to Cohen about anending the deferred
conpensation plan to allow for the full receipt of the retirenent
benefit provided in the plan, regardl ess of whether the enpl oyee
remai ned at Acnme until his retirenment date. A short tinme later,
Heck told Moore that he had spoken to Cohen and that Cohen had

agreed to amend the deferred conpensation plan accordingly. Heck
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further told Mbore that the necessary paperwork was on Cohen’s
desk, and that the anmendnent was a “done deal.”

| ndeed, the necessary paperwork was on Cohen’s desk. In
Decenber 1995, pursuant to Heck’s request, Al an Fishman sent Heck
a draft of a deferred conpensation plan agreenent which provided
that if enploynent was termnated for a reason other than death
or normal retirenent, the enployee would receive “the Enpl oyee
retirement benefits in the sanme manner as if the enpl oyee had
termnated on his retirenent date.” Cohen had this drafted
agreenent on his desk, but never took steps to finalize or
execute the agreenent. Moore’ s enploynent was term nated
approximately two nonths after Fishman sent Heck the draft of
this agreenent.

At the time of Mdore's termnation, Acne offered More a
severance paynent of $50,000.00, payable at a rate of $10, 000. 00
a nonth for five nonths. The paynent was conditional upon More
signing a release of clains and a confidentiality agreenent. The
February 16, 1996 notice of termnation letter issued to
Plaintiff by Acme provided that the $50, 000. 00 payment incl uded
“t he cash surrender value of a Phoenix Whole Life Policy which
Acnme hol ds as sole discretionary conpensation as well as sone
di scretionary nonies.”

401(k) Pl an

As an enpl oyee at Acrme, Mbore was eligible to participate in
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Acnme’s 401(k) program Plaintiff enrolled in the programin
1986, and received a summary plan description of the 401(k)
programat that tinme. In 1994, Acne replaced its then-existing
401(k) plan with a 401(k) plan sponsored by the Putnam G oup.
Shortly thereafter, Al an Fi shman conducted neetings for Acne
enpl oyees in which he expl ained the provisions of the Putnam

G oup’s 401(k) plan for Acne enpl oyees, and answered enpl oyees’
guestions. Moore did not attend any of these neetings. However,
in a Novenber 1995 survey distributed by Acne, Mdore rated his
know edge of the Putnam 401(k) plan benefits and i nvestnents as
“good.”

The February 16, 1996 notice of termnation letter issued to
Moore by Acne informed himof his option to roll over his 401(k)
vested benefits into another plan or to receive the noney in a
[ump sum On March 4, 1996, approximately two weeks after his
enpl oynent was term nated, Mdore sent a witten letter to Heck,
the 401(k) plan adm nistrator, requesting the [ atest copy of the
Put nam G- oup’ s summary pl an description for Acne’s 401(k). Acne
did not mail Moore a copy of the summary plan description until
April 17, 1997-- over one year after Myore had requested the
information. Acne had not received a copy of the summary pl an
description fromthe Putnam G oup until late March or early Apri
1997 because Acne had requested a custom nmade sunmmary pl an

description which would set forth the various vesting schedul es
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for different Acne enpl oyees. No one at Acne ever contacted
Moore to explain the reasons for Acne’'s failure to provide him
with the summary plan description. Since he received the summary
description in April 1997, More has not nmade any investnent

changes with respect to his 401(k) plan.

Concl usi ons of Law

ERI SA covers “any enpl oyee benefit plan” established or
mai nt ai ned by an enpl oyer engaged in commerce or any industry or
activity affecting commerce. 29 U.S.C. 8§ 1003(a)(1). ERISA
broadly defines a covered “enpl oyee pension benefit plan” to
i nclude any plan, fund or program established or maintai ned by an
enpl oyer which “provides retirenment inconme to enpl oyees,” or
which “results in a deferral of inconme by enpl oyees for periods
extending to the term nation of covered enpl oynent or beyond.”

29 U.S.C. 8 1002(2)(A) (ii).
A “top hat” plan, although covered by ERI SA generally, is

exenpt from many of ERISA' s stringent requirenents. Kemmerer V.

|Cl Anericas, Inc., 70 F.3d 281, 186 (3d Cir. 1995). A top hat

plan is defined as a plan which is unfunded and “mai ntai ned by an
enpl oyer primarily for the purpose of providing deferred
conpensation for a select group of managenent or highly trained
enpl oyees.” 29 U S.C. 88 1051(2), 1081(a)(3), 1101(a)(1).

A pension plan nust neet two requisites in order to qualify

as a top hat plan. First, the plan “nust be unfunded and exhibit
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t he required purpose” of providing deferred conpensation. |Inre

New Valley Corp., 89 F.3d at 148. Second, the plan nmust cover

“only a few high |l evel enployees.” 1d., 89 F.3d at 148.

It is clear that the deferred conpensation plan at issue
covered only a few high | evel enployees. Although the plan was
initially offered to the few nmenbers of the sal es departnent, as
well as to Acne’s managers, the plan was shortly thereafter nmade
avail able only to the four highest ranking enpl oyees at Acne--
Def endants Cohen and Heck, Plaintiff More and Sal es Depart nent
head Karl Dorfrman who stopped participating in the plan when he
was termnated in 1993.

It is not as clear, however, that Acne’s deferred
conpensati on plan was unfunded. A plan is unfunded if the
benefits under the plan are to be paid fromthe enpl oyer’s

1]

general assets, and there is no “res” or property which has been
set aside fromthe corporation’s ordinary assets in order to fund

the plan. See, Gllione v. Flaharty, 70 F.3d 724 (2d Cr. 1995),;

see al so, Dependahl v. Falstaff Brewing Co., 653 F.2d 1208, 1214

(8th Gr. 1981), cert. denied, 454 U S. 968 (1981). In other

words, a deferred conpensation plan is deened funded if the plan
beneficiary can establish a legal right greater than that of an
unsecured creditor to a specific set of funds reserved to pay the

deferred conpensation. Mller v. Heller, 915 F. Supp. 651, 660

(S.D.N.Y. 1996).
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The Court nust determ ne whether Acne’s deferred
conpensation plan remai ned unfunded despite the fact that Acne
purchased a life insurance policy on behalf of M. Moore.
Several courts addressing the sane issue have found that a
deferred conpensati on plan remai ned unfunded despite the
enpl oyer’ s purchase of a |ife insurance policy on behalf of an

enpl oyee plan participant. See e.qg., Belsky v. First National

Life Insurance Co., 818 F.2d 661 (8th G r. 1987); Northwestern

Mut. Life Ins. Co. v. Resolution Trust Corp., 848 F. Supp. 1515

(N.D. Ala. 1994). In such cases, the courts determ ned that the
life insurance policy at issue remained part of the enployer’s
general assets and did not give the enpl oyee any present interest
or security.

A determ nation of whether a deferred conpensation plan
remai ns unfunded, despite the purchase of a life insurance policy
purchased on behal f of the enpl oyee, requires an exam nation of
the particular facts and circunstances in each case. Mller, 915
F. Supp. at 659. The Court shoul d consider whether the insurance
policy is specifically nmentioned in the deferred conpensation
pl an docunents as a source of funding or security. Belsky, 818

F.2d at 663; Northwestern Mut. Life Ins., 848 F. Supp. at 1517.

Addi tionally, the Court should consider whether there is any
| anguage in the plan docunents which indicates that the insurance

policy renmains a general corporate asset, subject to the clains
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of the enployer’s general creditors. |1d. The Court should al so
consi der whet her the enpl oyer who purchased the policy renai ned
t he owner and beneficiary of the policy. Mller, 915 F. Supp. at
659. Moreover, the Court shoul d consider whether the enpl oyee
incurred any inconme tax liability during the year in which the
enpl oyer paid premuns on the policy. |d.

Although it is clear that Acne intended to establish an
unfunded deferred conpensation plan, it is |less clear that Acne
actually established such a plan. There is sone question whet her
Moore had a present interest in the Transanerica policy in |ight
of his designation as owner of the policy and Linda More as the
beneficiary. Mreover, Acne never clearly communi cated to More
that the value of the policy was, during More's enploynent, a
corporate asset subject to the clains of general creditors.

Neverthel ess, the Court has determi ned that both the life
i nsurance policy purchased from Transaneri ca and the policy
purchased from Phoeni x remai ned part of Acne’s general corporate
assets, and did not provide More with any imediate interest in
the value of the policy. Wth respect to the Transanerica
policy, Mdore assigned to Acne all right, title and interest in
said policy alnost imediately after it was issued. Linda More,
t hough the desi gnated beneficiary of the Transanerica policy, had
no legal right to any benefits under the policy prior to the

deat h of James Moore. Wth respect to the Phoenix policy, Acne
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was designated both the owner and beneficiary. For both the
Transaneri ca and Phoeni x policies, Acne paid all premuns, and
listed their cash value as a general conpany asset. Neither
policies’ cash value was ever recorded in More s wage stubs as
i ncone, and Moore never paid incone tax on any of the paynent
contributions nmade to either policy. WMreover, the 1988 Deferred
Conpensati on Agreenent, which nmakes no nention of any life

i nsurance policy, obligated Acne to pay the benefits due under
the Agreenent regardl ess of whether it maintained a life

i nsurance policy on Miore’s behal f. Thus, the Transanerica
policy and the Phoeni x policy issued on More’'s behal f both
remai ned part of Acne’s general assets, and the deferred
conpensati on plan remai ned unfunded.

Accordingly, Acne’s deferred conpensation plan was an
unfunded plan which existed primarily to provide deferred
conpensation for a select group of high | evel enployees, and was
therefore a top hat plan.

The Court’s determ nation that the plan at issue was a top
hat plan has a significant effect on the adjudication of More's
ERI SA clainms. As the Third Grcuit has noted, “[t]he dom nant
characteristic of the special top hat reginme is the near-conplete
exenption of top hat plans from ERI SA's substantive

requirements.” In re New Valley Corp., 89 F.3d at 148. Top hat

pl ans are exenpted from ERI SA"s vesting, participation, and other
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content requirenents. 29 U S . C 8§ 1051(2). Additionally, top hat
pl ans are subject to |less stringent reporting and discl osure
requi renents than those set forth in ERISA. 29 CF.R 8§
2520. 104- 23. Moreover, top hat plans are exenpted from ERI SA' s
fiduciary requirenents. 29 U S.C § 1081.

The reasoni ng which underlies the | ess stringent
requi renents for top hat plans is that such plans are presuned to
“benefit only highly conpensated executives, and |argely exist as

devices to defer taxes.” Kemmerer v. 1C Anericas, Inc., 70 F.3d

at 286. Participants in a top hat plan are assuned to be
financially sophisticated enpl oyees who possess significant

bar gai ni ng power and do not need many of ERISA s protections.
Wth respect to Janes Modore, the assunption underlying top hat
pl an exenpti on appears incorrect. More’'s own testinony reveals
that he did not have a conpl ete understanding of his rights and
benefits under the deferred conpensation plan, and did not
exerci se a high degree of bargaining power in negotiating the
ternms of the plan. Mdore could have benefitted from nmany of

ERI SA' s saf eguards which do not apply to top hat plans. However,
inlight of its finding that the deferred conpensation plan was
unfunded and maintained for a select group of high ranking
executives, the Court has no choice but to apply the |ess
stringent ERI SA standards which are applicable to top hat plans.

Claimfor Breach of Fiduciary Duty under ERI SA
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Moore clains that Acne, through its agents Lawence Heck and
Burton Cohen, breached its fiduciary duty to himby failing to
provide himwith full information regarding his deferred
conpensati on pl an.

ERI SA 88 1101-1114 sets forth certain duties and
requi renments for fiduciaries of an ERI SA governed plan. However,
Section 1101(a) of ERISA provides that its fiduciary requirenents
shall not apply to “a plan which is unfunded and i s nai ntai ned by
an enployer primarily for the purpose of providing deferred
conpensation for a select group of managenent or highly
conpensat ed enpl oyees.”

In light of the Court’s determ nation that Acne’s deferred
conpensation plan was a top hat plan, More's claimfor breach of
fiduciary duty nust fail.

Clains for Penalties under ERISA, 29 U . S.C. 8§ 1132(c)

Moore clainms that he is entitled to penalties because Acne
viol ated ERISA's notice and disclosure requirenents, both in
connection with Acne’s deferred conpensation plan, as well as
Acnme’ s 401(k) plan.

ERI SA sets forth certain notice and di sclosure requirenents
for plan admnistrators. 29 U S.C. 881021-1031. ERISA's civil
enf orcenent provision provides for liability for a plan
adm nistrator who fails to neet these requirenents, or “who fails

or refuses to conply with a request for any infornmation which
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such admnistrator is required by this subchapter to furnish to a
participant or beneficiary.” 29 U S . C. 8§ 1132(c)(1)(B). The
statute provides that the admnistrator “may in the court's
di scretion be personally |liable to such participant or
beneficiary in the amunt of up to $100 a day fromthe date of
such failure or refusal.” 1d.

It is within a court’s sound di scretion whether to award a
pl an partici pant noney danmages under 29 U S.C. 8§ 1132(c). Gllis

v. Hoescht Cel anese Corp., 4 F.3d 1137 (3d Cr. 1993), cert.

denied, 511 U. S. 1004 (1994). |In determ ning whether to inpose
sai d damages, the court may consider whether the plaintiff
suffered harm by the delay or failure to receive the requested

materials. Id; Schlonchik v. Retirement Plan of Amal. Ins. Fund,

502 F. Supp. 240 (E.D. Pa.), aff’'d, 671 F.2d 496 (3d Cir. 1980).
Additionally, the court may consider whether a penalty agai nst
the plan adm nistrator would result in an "unjustifiable

windfall" to the plaintiff. Hennessy v. FEDIC, 58 F.3d 908, 924

(3d Cir. 1995). The Court may al so consider the nunber of
requests which the plaintiff made, as well as the nunber of

docunents requested and wthheld. Zi aee v. Vest, 916 F.2d 1204

(7th Gr. 1990). Additionally, the Court may consider whether
the plan adm nistrator acted with bad faith in w thhol ding the

information. Krawczyk v. Harnischfeger, 869 F. Supp. 613 (E. D

Ws. 1993).
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ERI SA aut hori zes the Secretary of Labor to promnul gate
alternative nethods for satisfying ERISA's reporting and
di sclosure requirenments. 29 U S.C. § 1031. Wth respect to top
hat plans, an alternative nmethod for conpliance with ERI SA s
reporting and disclosure requirenents is set forth in Section
2520.104-23 of Title 29 of the Code of Federal Regulations. 29
C.F.R 8 2520.104-23. Section 2520.104-23 provides that a top
hat plan will not be subject to ERISA s reporting and di scl osure
requi renents if the enployer who establishes the plan files a
declaration with the Secretary of Labor, notifying the Secretary
of the existence of the plan and identifying the nunber of
enpl oyees in the plan. 29 CF. R 8§ 2520.104-23(b)(1)-(2). The
enpl oyer nust file this declaration within 120 days of the date
on which the plan becane subject to ERISA. 29 CF. R § 2520.104-
23(b)(2).

Plaintiff More has argued that Acne’s deferred conpensation
pl an was not subject to this alternative nethod of conpliance
because Acne did not file its declaration with the Secretary of
Labor within the 120 day tine |imtation. The evidence at trial
established that Acne filed the declaration regarding its
deferred conpensation plan on January 1, 1987.

Because Acne’s deferred conpensation plan was not initially
reduced to witten terns, it is inpossible to ascertain exactly

when the plan was established and becane subject to ERI SA
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However, it appears that Acne did file the requisite declaration
with the Secretary of Labor within the 120 day period prescribed
under 29 C. F.R 8§ 2520.104-23. As far as the Court can discern
Acne’ s top hat plan becane subject to ERI SA on Septenber 1, 1986-
- the date on which More assigned to Acne all right, title and
interest in the Transanerica policy issued on More's behal f.
Acnme’s filing date of January 1, 1987 is within the required 120
day limtation period. Acne thus conplied with the alternative
met hod of reporting set forth in 29 CF. R § 2520.104-23, and was
therefore not subject to ERISA s reporting and di scl osure
requi renents with respect to its deferred conpensati on pl an.
Accordingly, Mdore’s claimfor penalties under ERISA 29 US. C 8§
1132(c), in connection with the deferred conpensati on plan nust
fail.

As noted above, Plaintiff More al so seeks penalties under
29 U.S.C 8 1132(c) in connection with Acne’s failure to provide
himw th requested information regarding his 401(k) plan.
Al t hough Law ence Heck, the 401(k) plan adm nistrator, could be
held personally liable for failing to provide Moore with a copy
of the 401(k) summary plan description until April 1997, the
Court, inits discretion, declines to award penalties. There is
no evidence of bad faith on behalf of Acme or M. Heck. On the
contrary, Defendant Heck testified that Acne did not receive

copies of the sunmmary plan descriptions fromthe plan sponsor,
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t he Putnam Group, until March or April of 1997. Admttedly,
sonmeone at Acne should have contacted Moore and explained to him
the reason for the delay, but this failure is not enough to nerit
an award of penalties. There is no evidence that More nade
additional requests for the information foll ow ng subm ssion of
the March 1996 letter, and there is no evidence that Moore
suffered any injury or prejudice as a result of the delay. Even
before receiving the summary plan description, More had a
general understanding of his rights under the plan, and he nade
no i nvestnent changes once he received the sunmary pl an
description. More’'s testinony that he m ght have nmade different
i nvestment decisions if he had the 401(k) plan information sooner
does not establish an injury on his part which would nerit an
award of penalties. Accordingly, the Court will decline to award
penalties in connection with Mbore’s claimthat he failed to
recei ve requested informati on regardi ng his 401(k) plan.

Caimof Unlawful Termni nation under ERI SA 8 510

Plaintiff More has alleged that Defendants term nated his
enpl oynent in order to interfere wwth the vesting of his deferred
conpensation plan benefits, in violation of ERISA § 510. Section
510 of ERISA provides that it is unlawful for any person to
di scharge a plan participant “for the purpose of interfering with
the attai nnent of any right to which such participant nay becone

entitled under the plan.” 29 U S . C § 1140.
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Plaintiff’s claimunder Section 510 is unaffected by the
Court’s determ nation that Acne’s deferred conpensation plan was
a top hat plan. Top hat plans are not exenpt fromERI SA s
adm ni stration and enforcenent provisions, 29 U S . C 8§ 1114-
1147. As with any other ERI SA governed plan, a participant in a
top hat plan may bring an action under ERISA's civil enforcenent
provision to “recover benefits due to himunder the terns of his
plan, to enforce his rights under the terns of the plan, or to
clarify his rights to future benefits under the terns of the
plan.” 29 U S.C. § 1132(a)(1)(B); Kemmerer, 70 F.3d at 286-7.

To establish a prima facie case under Section 510 of ERI SA,
a plaintiff nust denonstrate sone prohibited enpl oyer conduct
whi ch was taken for the purpose of interfering with the
attainnment of a right to which the enployee may becone entitl ed.

Gavalik v. Continental Can Co., 812 F.2d 834, 852 (3d Gr.),

cert. denied, 484 U. S. 979 (1987). A plaintiff is not required

to prove that the sole reason for his termnation was to
interfere with his pension rights. 1d. at 851. However, a
plaintiff nust prove that the defendant had the “specific intent”
tointerfere wwth the plaintiff’s pension rights, in violation of
ERISA. 1d. In other words, “the enployee nust show that the
enpl oyer made a conscious decision to interfere with the

enpl oyee’ s attai nment of pension eligibility or additional

benefits.” Dewitt v. Penn-Del Directory Corp., 106 F.3d 514, 523
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(3d Gr. 1997). The enpl oyee may nmake this show ng by
i ntroducing circunstantial evidence. |d.

In the instant case, M. Myore has not produced sufficient
circunstantial evidence which could show that Defendants
termnated his enploynment with the specific intent to interfere
with the attai nnent of his deferred conpensation benefits. More
was term nated nore than thirteen years before his retirenent
benefits woul d have vested. OQher than the fact that M. More
did not expect to be termnated, there is no circunstanti al
evi dence which would tend to show that Defendants term nated
Moore’ s enpl oynent for a reason other than their dissatisfaction
with his work performance. Although it is clear that Defendants
Cohen and Heck did not effectively communicate with M. More
about his problens at work, and did not put nuch effort into
hel ping M. Moore inprove his work performance, it is also clear
t hat Defendants Cohen and Heck were genuinely dissatisfied with
Moore’s work performance and that their dissatisfaction forned
the basis for their decision to termnate his enpl oynent.

Moore has pointed to the fact that, shortly before he was
term nat ed, Heck and Cohen di scussed anendi ng the deferred
conpensation plan to provide retirenent benefits at the
enpl oyee’ s ternmination, regardl ess of the enployee’ s retirenent
date. Although this fact may show that Defendants chose to

term nate Moore’ s enpl oynment before increasing an enpl oyee’s
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right to benefits under the plan, it does not go to whether

Def endants specifically intended to term nate More’ s enpl oynent
in order to interfere with his then existing rights under the

pl an. Accordi ngly, Myore has not produced sufficient
circunstantial evidence which could support a finding that his
enpl oynent was termnated in order to interfere wwth the vesting
of his deferred conpensation benefits.

Claimfor Benefits under ERI SA § 502

Plaintiff clains that he is entitled to the benefits under
the deferred conpensation plan pursuant to ERI SA § 502(a), 29
US C 8§ 1132(a). Wen dealing wwth a top hat plan, the Court
must consider the enployee’s claimfor benefits as a claimthat
the enpl oyer did not abide by the terns of the benefit plan and

thus commtted a breach of the contract. Kemmerer v. | Cl

Anericas Inc., 70 F.3d at 287. The benefit plan is viewed as a

“uni |l ateral contract which creates a vested right in those
enpl oyees who accept the offer it contains by continuing in the
enpl oynent for the requisite nunber of years.” 1d. Accordingly,
“the plan constitutes an offer that the enpl oyee, by
participating in the plan, electing a distributive schene, and
serving the enployer for the requisite nunber of years accepts by
performance.” 1d.

Appl yi ng the above-stated principles of contract, the Court

must conclude that More is not entitled to the retirenent
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benefit of $50,000.00 per year for ten years provided in Acne’s
deferred conpensation plan. At the tine Acne established the
deferred conpensation plan, and at the tinme More’'s enpl oynent
was termnated, the terns of the plan were clear that More would
not get the retirenent benefit of $50,000.00 per year for ten
years unl ess Mdore renmained at Acne until he reached his
retirement date. Moore did not remain enployed at Acne for the
requi site nunber of years and therefore did not accept Acne’s
offer of a unilateral contract. The fact that More wanted to
accept the offer by remaining enployed at Acne until his
retirement date, and was prevented from doing so by Acne, does
not, unfortunately, change the fact that Mdore did not accept the
of fer of benefits under the deferred conpensation plan.

Moore has pointed to the fact that Lawence Heck orally told
Moor e that Cohen had agreed to anmend the deferred conpensati on
plan to provide for the full retirenment benefit regardl ess of the
enpl oyee’s retirenent date. This oral representation, however
can not serve to change the unanbi guous terns of the Deferred
Conpensati on Agreenent. Although Moore could introduce extrinsic
evidence to establish that a provision in the Agreenent was
anbi guous, ©More has not done so. Instead, More has asked the
Court to adopt Defendant Heck’s oral representations regarding
t he deferred conpensation benefits under the plan, in

contravention to the plain | anguage of the Deferred Conpensation
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Agreenent. The Court can not do so.

Moore has clainmed in the alternative that he is entitled to
the cash val ue which had accunulated in the |ife insurance policy
i ssued on his behalf. Although More testified to his belief
that he was entitled to the cash value of the policy at the tine
of his term nation, regardl ess of whether he had reached his
retirement date, there is sinply no evidence to support this
bel i ef .

There is no evidence that anyone at Acne ever stated or even
intimted that Moore would be entitled to the value of the policy
if he was termnated prior to his retirenent date. The Deferred
Conpensati on Agreenent nmakes no reference to any |life insurance
policy, and does not address the issue of what, if any, benefits
Moore woul d receive if his enploynent was termnated prior to his
retirenment date.

Accordingly, the Court can not award Moore the accunul at ed

cash value of the life insurance policy issued on his behalf.

Concl usi on

As evidenced by his own testinony at trial, Plaintiff Janes
Moore received a significant shock when, on the norning of
February 16, 1996, he was called into Burton Cohen’s office,
infornmed of his termination and of fered $50,000.00 if he woul d

sign a confidentiality statement, a waiver and general release of
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all clains. Indeed, it is apparent that M. More has not yet
recovered fromthe trauma of his termnation fromAcne. It is
unfortunate that M. Moore, who had devoted thirteen years to
Acme, and who, according to his performance eval uations, had
“made this plant the productive success that it has becone,” was
termnated without receiving any retirenment benefits (even the
traditional gold watch) because he did not waive all clains
against his enployer. It seens that when Congress carved out

ERI SA' s exenptions for top hat plans, Congress assuned that top
hat plan participants would be financially sophisticated enough
to negotiate their own “gol den parachutes” in the event of early
termnation. M. More, perhaps blinded by his loyalty to Acne,
had no legal entitlenent to any nonies upon his early

term nation.

As expl ai ned above, the Court has discerned no basis on
which M. Myore could prevail against Acne in this case, and wll
enter judgnent in favor of Defendants and against Plaintiff
Moor e.

An appr opr | bt @Her bt TEDI BOWSES DI STRI CT COURT
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V. :
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ACME CORRUGATED BOX CO., | NC
BURTON CCHEN, and
LAVWRENCE HECK,
Def endant s
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ORDER AND CI VI L JUDGVENT

AND NOW this 6th day of July, 1998; the Court having held a
non-jury trial in the above-captioned case; and for the reasons
set forth in the Court's acconpanyi ng Menorandum

| T I S ORDERED:

Judgnent is hereby ENTERED i n favor of defendants Acne
Corrugated Box Co., Inc., Burton Cohen and Law ence Heck and
against Plaintiff Janes Moore as to Counts Two, Six, Seven, Eight

and Nine of Plaintiff's anmended Conpl ai nt.

RAYMOND J. BRCDERI CK, J.
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