IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VALLEY RECORD DI STRI BUTORS, ClVIL ACTI ON
I NC. :

V.
THE #1 MOVI E COVPANY, | NC. : NO. 98- CV- 294

MEMORANDUM AND ORDER

J. M KELLY, J. July , 1998
Presently before the Court is the Defendant’s Mtion to

Di sm ss Anended Conpl ai nt Pursuant to Federal Rule of G vil

Procedure 12(b)(1) and 12(b)(6). Defendant, The #1 Movie

Conmpany, Inc. (“MI”") contends that the Court |acks subject

matter jurisdiction. For the reasons stated bel ow, Defendant’s

notion i s denied.

BACKGROUND

MCl entered into an oral agreenment with Star Video
Entertainnment (“Star”) for the purchase of videotapes. 1 4.
Star delivered videotapes to MCI between May and Decenber, 1997.
1 5. The conplaint alleges that MCl did not pay for
approxi mately $117,106.55 worth of goods. f 8. On May 20, 1997,
Vall ey Record Distributors, Inc. (“Valley”) bought the assets of
Star, including its accounts receivable. This action was filed
in January, 1998.

MCI is a Pennsylvania corporation and its principal place of

business is in Pennsylvania. § 2. The conplaint alleges that



Valley is a California Corporation with its principal place of
business in California. § 1. An affidavit, submtted by

Vall ey’ s credit manager in response to the Mdtion to D sm ss,
states that Valley nmaintains its executive offices, books and
records, and files its income tax returns in California.?
Val | ey’ s enpl oys approxi mately 600 people at its main
distribution facility in California. Valley has approxi mately 35
enpl oyees and earns 10% of its incone in Pennsylvania. The

allegations in Valley's affidavit were uncontrovert ed.

LEGAL STANDARD

On a Mbtion to Dismss pursuant to Federal Rule of Cvil
Procedure 12(b)(1), the noving party may chal |l enge the substance
of the conplaint’s jurisdictional allegations, despite their

formal sufficiency. L.A Gold dothing Co., Inc. v. L.A GCear,

Inc., 954 F. Supp. 1068, 1070 (WD. Pa. 1996). The burden of

proof is on the party invoking jurisdiction. Sitkoff v. BMN of

North Anmerica, Inc., 846 F. Supp. 380, 383 (E.D. Pa. 1994).

Ctizenship, for purposes of diversity jurisdiction, nust be

proven by a preponderance of the evidence. Coggins v. Carpenter,

468 F. Supp. 270, 276 (E.D. Pa. 1979). The party asserting
jurisdiction nust be allowed a reasonabl e opportunity to

denonstrate jurisdiction. L.A Gold, 954 F. Supp. 1070.

Y'Valley is a distributor of nusic and video products.
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Therefore, the Court may considers evidence relating to

jurisdiction that is outside the pleadings. 1d.

Dl SCUSSI ON

MCl's contention seens to be that it did business with Star,
a conpany that had its principal place of business in
Pennsyl vani a, and thus diversity jurisdiction does not exist in
this case. M also contends that Valley’'s principal place of
business is in Pennsylvania, and thus there is no diversity
jurisdiction.

The fact that MC contracted with Star, and not Valley, is
irrelevant for purposes of diversity jurisdiction. Diversity
jurisdiction is tested based on the facts as they existed at the

time the action was fil ed. Field v. Vol kswagonwerk AG 626 F.2d

293 (3d Cr. 1980). At the tinme this action was filed, Valley
had purchased Star’s rights under the MCl-Star contract. The
transfer of contract rights froma non-diverse to a diverse
corporation does not preclude diversity jurisdiction, provided
the transaction was not undertaken to collusively invoke

jurisdiction in violation of 28 U S.C. § 1359. See Drexel

Bur nham Lanbert G oup, Inc. v. Glardi, 777 F.2d 877, 881 (2d

Cir. 1985). There is no allegation that the Valley-Star

transaction was entered into for the purpose of inproperly



creating diversity jurisdiction. Therefore, the only question is
Vall ey’s citizenship.
The diversity statute provides:
(c) For purposes of this section . . . --
(1) a corporation shall be deened to be a
citizen of any State by which it has been
i ncorporated and of the State where it has
its principal place of business.
28 U.S.C. 8§ 1332(c)(1).
Two tests have devel oped for determining a corporation’s

princi pal place of business. In this GCrcuit, courts primarily

apply the “center of corporate activities test.” Kelly v. United

States Steel Corp., 284 F.2d 850 (3d Cr. 1960). Under this

test, a corporation’s principal place of business is the state
where its production or service operations are centered. O her
courts apply the “nerve center” test, which focuses on the

| ocation of the corporate decision nmakers. See, e.g., Inre

Bal f our MaclLaine Int’'l Ltd., 85 F.3d 68 (2d G r. 1996). Still

ot her courts conbine the tests and consider a corporation’s
“total activities.” 13B, Wight, MIler & Cooper, Federal

Practice and Procedure, 8§ 3625. Under any of these tests,

Val l ey’ s principal place of business is California.

The Defendant submtted an affidavit fromone of its
shar ehol ders which states that a business continues to operate,
under the name “Star Video,” in Bristol, Pennsylvania. The

affidavit also states, however, that the affiant was i nforned
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that Valley purchased Star’s assets. |In fact, the Valley-Star
asset purchase agreenment was attached to Defendant’s Mdtion. The
rel evance of MCl's affidavit is difficult to understand. Ml's
notion does not contend that Star continues to exist as a
separate legal entity, any such argunent is refuted by the asset
purchase agreenent. Valley owns the rights under the M -Star
contract and Valley is a citizen of California. Therefore,

diversity jurisdiction was appropriately invoked in this case.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VALLEY RECORD DI STRI BUTCRS, CIVIL ACTI ON
I NC. :
V.
THE #1 MOVI E COMPANY, | NC. : NO. 98- CV- 294
ORDER

AND NOW this day of July, 1998, upon consideration of
the Motion to Dism ss Anended Conpl aint Pursuant to Federal Rule
of Cvil Procedure 12(b)(1) and 12(b)(6), and the Plaintiff’'s

response thereto, it is ordered that the Mtion is DEN ED.

BY THE COURT:

JAMES M@ RR KELLY, J.



