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. 1 NTRODUCTI ON

The Plaintiff is an active nmenber of the United States
Arny Reserves and the fornmer Borough Manager of Schuyl kill Haven
Def endant Borough of Schuyl kill Haven (the "Borough") is a duly
organi zed nunicipality under the |laws of Pennsylvania. Defendant
Bor ough Council of Schuylkill Haven (the "Borough Council") is a
duly el ected body existing under the | aws of Pennsylvania. The
remai ni ng Defendants are nmenbers of the Borough Council.

The Plaintiff has asserted el even causes of actions
agai nst the Defendants. These causes of action arise under both
state and federal law and relate to the circunstances under which

the Plaintiff was renoved fromhis job as Borough Manager of



Schuyl kill Haven. Jurisdiction is appropriate under 28 U.S. C. 88§
1331 and 1343, and 38 U.S.C. § 4323.

1. BACKGROUND
A Factual History
1. Contracts and Ordinances Relating to Plaintiff's
Enpl oyment

The Plaintiff was originally hired by the Borough as
t he Assistant Borough Manager, effective August 1, 1989. 1In
April 1991, he becane the Borough Manager. Deposition of Dougl as
R Satterfield taken April 14, 1997 ("Satterfield Dep. I") at 21.
At the time the Plaintiff becanme Borough Manager, Borough
Ordinance 703 was in effect. This ordinance provided:

The Manager nay be renoved at any tine,
for just cause, by a majority vote of all of
t he nenbers of the Borough Council after a
hearing. At |least ten (10) days prior to any
hearing, the Borough Council shall furnish
the Manager with a witten statenent of the
reasons for his intended renmoval. |If the
Borough Council elects to term nate the
servi ces of the Borough Manager, he shall be
given at least thirty (30) days notice in
writing of such term nation

Plaintiff's Exhibit 3.
On February 14, 1992, the Plaintiff and Borough
execut ed an Enpl oynment Agreenent which read, in relevant part:

1.1 . . . .After the initial 1.5 year
term this Agreenent shall be renewed
automatically for successive terns by one
year each, unless the Borough Council or
Enpl oyee gives contrary witten notice to the
other not | ess than ninety days in advance of
the date on which this Agreenent woul d
ot herwi se term nate.



7.1 The Borough shall have the right, at

any time upon prior witten notice of

term nation satisfying the requirenents of

Section 7.5, to term nate Enpl oyee for just

cause.
Plaintiff's Exhibit 4 88 1.1, 7.1. The Enpl oynent Agreenent was
extended to cover the period through June 30, 1995. Plaintiff's
Exhi bit 5.

In April 1995, Borough Ordinance 703 was repeal ed by
t he Borough Council and replaced by Borough O di nance 944. The
new Ordi nance provided, "The Borough Manager may be term nated at
any tinme for just cause after a hearing. . . . At least ten (10)
days prior to the hearing, the Borough Council shall furnish the
Borough Manager with a witten statenent of the reasons for the
proposed term nation.”" Plaintiff's Exhibit 9 8 3. On March 9,
1995, the Plaintiff was infornmed that his contract, which was set
to expire on June 30, 1995, would not be renewed and that he
woul d be enpl oyed subject to Ordi nance 944 as of July 1, 1995.
Plaintiff's Exhibit 10.

On March 6, 1996, the Borough Council adopted Ordi nance
953, repealing Odinance 944. Odinance 953 stated, "The Borough
Manager shall serve in such position at the discretion of the
Bor ough Council unless and until term nated by resol ution upon a
maj ority vote of all nenbers of the Borough Council."
Plaintiff's Exhibit 11 § 2.

2. Plaintiff's Mlitary Activity

The Plaintiff has been a nenber of the Arny Reserves

since 1976. He currently holds the rank of major. As a
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reservist, the Plaintiff is required to participate in training
exerci ses for one weekend each nonth and an additional fourteen
days per year. Defendant Rizzuto felt that seven weeks (35 work
days--15 days mlitary |l eave plus 20 nunici pal vacation days)
pai d | eave was excessive and expressed this opinion to others.
See Deposition of Alfred Rizzuto taken April 4 and 14, 1997
("R zzuto Dep.") at 330-331; Deposition of John Pugh taken April
17 and 21, 1997 ("Pugh Dep.") at 210.

3. Plaintiff's Request for Additional Vacation Days

On May 1, 1995, the Borough Council recommended giving
the Plaintiff an additional five days vacation. On May 4, 1995,
the Plaintiff sent the Borough Council a nenorandum requesting an
addi ti onal ten vacation days, rather than five, and an additi onal
two personal days, thereby bringing his total vacation and
personal days to the sanme | evel as those of the Assistant Borough
Manager. Plaintiff's Exhibit 16. On May 10, 1995, the Borough
Counci| discussed the Plaintiff's request in its nonthly neeting.
The m nutes of the neeting reflect that:

A di scussion was held regarding the

Bor ough Manager's request for 12 additional

vacation days. Council nenber Rizzuto stated

t hat the Borough Manager already receives 15

days mlitary | eave. The Solicitor explained

to Council that Pennsylvania | aw prohibits

di scrim nation agai nst an enpl oyee because he

is in the Reserves.

After sone additional discussion, the

followi ng noti on was nmade: Resol ution giving

t he Borough Manager, Douglas R Satterfield,

five additional vacation days. Messr/

Bol kovich. On roll call Pugh, Rizzuto and
Sattizahn voted no. The notion carried.
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This brings his total vacation days to 20
days.

Plaintiff's Exhibit 17.

4. Term nation of Plaintiff's Services

On February 23, 1996, the Plaintiff was ordered to two
weeks of annual training. Plaintiff's Exhibit 20. On March 14,
t he Borough Council was notified by the Plaintiff's Comrandi ng
Oficer that the Plaintiff's training had been extended to March
31, 1996, for a total of 38 days. Plaintiff's Exhibit 21. The
Plaintiff returned to work on April 1, 1996. On April 3, 1996,
upon the conclusion of its regularly schedul ed neeting, the
Bor ough Council net in executive session. There is sone dispute
as to what was discussed in this nmeeting, but it is clear that
the Plaintiff was fired fromhis position as Borough Manager at
that tine by a vote of six to one.

5. Expl anations for Plaintiff's Term nation

The Plaintiff was not put on notice that his
term nation fromenpl oynent would be an issue at the April 3,
1996 neeting. No notes were taken during the executive session.
According to the Plaintiff, four issues were discussed as grounds
for termnation during the executive session: (1) a 10% di scount
on the water rate for Pottsville Bleach and Dye; (2) an electric
rate increase for the school district; (3) alleged paper products

over spendi ng; and (4) Council nmenber John Pugh's assertion that



the Plaintiff had changed nunbers. See Plaintiff's Answer to
Def endants' Interrogatory 21.

In answer to Plaintiff's Interrogatory No. 22, the
Def endants listed the follow ng reasons as grounds for the
Plaintiff's term nation:

Bor ough Council termnated Plaintiff's

enpl oynent as the result of an accunul ation

of incidents over the years, including

Plaintiff's managenent style and his

inability to work with the current nenbers of

Bor ough Council. The major itens of

contention were (1) the loss of the

Legislative Initiative grant, (2) the refund

of the rate increase to the School D strict,

(3) Plaintiff's insistence on hiring a neter

reader for reasons which were not accurate,

(4) the PUC rate increase rejection and (5)

Plaintiff's incorrect calculation of the

Nort h Mannhei m Townshi p Authority rate.

Plaintiff's Exhibit 24 No. 22.

In response to Plaintiff's Interrogatory No. 21
(requesting a list of all incidents where the Plaintiff was
guilty of msconduct or failure to performhis duties), the
Def endants submtted a |ist of eleven incidents. The first five
incidents are the sanme as those allegedly relied upon at the
executive session. The remaining six include: (6) Plaintiff's
al l egedly inaccurate revenue projections, (7) alleged paper
products overspending, (8) alleged underbilling of Pottsville
Bl each & Dye Conpany, (9) alleged purchase of used recycling
containers at a much higher price than new ones avail abl e under a
state grant program (10) allegedly inappropriate involvenent

with the Arny Corps of Engineers involving a proposed flood wall,



(11) alleged cooperation with dispatchers in opposing the Borough
County's recommendation to join the county's conmuni cation
system Plaintiff's Exhibit 24 No. 21. These six itens
apparently were not raised at the executive session. R zzuto
Dep. at 271-272.
Def endant Rizzuto testified that the | oss of a
Legislative Initiative G ant and the issue of paper products
over spendi ng were di scussed in the executive session. R zzuto
Dep. at 185, 274. Council nenber Pugh recalled raising the issue
of the legislative grant. Pugh Dep. at 155, 161. Council nenber
Chri st opher Reed coul d not renenber any specific issues being
rai sed. Deposition of Christopher Daniel Reed taken January 2,
1997 ("Reed Dep.") at 57-58. \When Def endant Bowen was asked to
identify the reasons for the Plaintiff's term nation, he made
reference to the loss of the legislative grant, the failure to
i npl ement the electric rate increase, and the purchase of paper
products. Plaintiff's Exhibit 25. Defendant Sattizahn had no
i ndependent know edge of the rate increase to the schoo
district, the loss of the Legislative Initiative Gant, the
al l eged m scal cul ati on of the North Mannhei m Township rate, the
Pottsville Bleach & Dye rate discount, or the PUC water rate
rejection. Deposition of Genn Sattizahn taken April 17 and 25,
1997 ("Sattizahn Dep.") at 8-9, 13, 16-17, 24, 29-30, 60, 94, 96.
Def endant Sattizahn also testified that Defendant
Ri zzuto and M. Pugh raised the issues and did nost of the

tal king at the executive session. Sattizahn Dep. at 139-141. No
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docunents were nade avail able to Council nenbers at the tinme, nor
were any W tnesses brought forth. R zzuto Dep. at 272-273. At
the time of the executive session, there was a possibility that
the Plaintiff would be called to active duty in Bosnia for six
nmont hs. This may have been di scussed at the executive session.

Ri zzuto Dep. at 370-371. In the public session follow ng the
executive session in which the Plaintiff was term nated, no
reasons were given for the term nation. Deposition of Douglas R
Satterfield taken August 12, 1997 ("Satterfield Dep. II") at 121.

In a nmenorandum dated May 12, 1997, the Borough
Solicitor, at the request of the Borough Council, prepared a |ist
of reasons for the termnation for public distribution. The neno
listed nine reasons, one of which (alleging selective enforcenent
of Borough ordi nances) had not appeared on the |ist of eleven
i ncidents provided by the Defendants in their response to
Plaintiff's Interrogatory No. 21. Plaintiff's Exhibit 27. This
meno was rel eased one week prior to the primary el ection for
Borough Council positions, in which the Plaintiff was a
candi dat e.

Prior to April 3, 1996, the Plaintiff had never been
reprimanded or disciplined for any matter while serving as
Borough Manager, either orally or in witing. See Transcript of
12/5/96 prelimnary injunction hearing at 56.

6. Rel evant Conduct Subsequent to Plaintiff's
Term nati on



In a joint effort, undertaken as part of their
respective canpaigns for seats on the Borough Council, Defendants
Satti zahn, Bowen, and Rizzuto distributed a flyer which made
mention of the Plaintiff:

Some facts about Doug Satterfield and
the the [sic] Satterfield v. Schuyl kill Haven
Bor ough Council |awsuit:

Bor ough Council voted 6 to 1 to
termnate M. Satterfield on April 3, 1996
because of poor job performance. Council did
not fire himbecause of his service in the
mlitary.

M. Satterfield never had an enpl oynent
contract when he was termnated in Apri
1996. In March of 1995 Borough Council voted
not to renew his enpl oynent contract because
it conflicted with the Borough's ordi nance
t hat governed t he Borough manager's position
I n February of 1996, Borough Council voted to
revise the existing ordi nance because it
violated a State Suprene Court Case deci sion
that required nmunicipalities to enpl oy
muni ci pal managers under an "at will" status.
"At will" means the enpl oyer (Council) can
hire and fire managenent at will. No reasons
are required for Council to term nate Borough
managenent .

During the 1996 injunction hearing, M.
Satterfield testified that he had been
seeki ng enpl oynent wi th anot her Borough in
1995. In fact in 1995 M. Satterfield's
[sic] was al so actively seeking enpl oynent at
a local university and at a non profit
corporation. |If he |oves the Borough so
much, why did he want to quit his position as
Schuyl ki Il Haven's Borough Manager?

In April of 1996 during a police contact
[sic] arbitration hearing, M. Satterfield
voluntarily testified on behalf of the
Bor ough Pol ice Uni on and agai nst the Borough.
| f he |l oves the Borough so nmuch, why did he
do this?



The entire truth concerning this matter

will come out within the next few nonths.

Bor ough Council's | egal counsel has advi sed

us to remain silent to protect the Borough

agai nst further legal action. The above

i nformati on has been heard during | egal

proceedi ngs, therefore can be released [sic].

Pl ease do not rely on the press to get your

i nformati on.

Plaintiff's Exhibit 28 (enphasis in original). This flyer was
mai |l ed directly to residents of Schuylkill Haven by the

i ndi vi dual Defendants in anticipation of primary elections for
Bor ough Counci | .

B. Procedural History

The Plaintiff filed his conplaint in federal court on
August 26, 1996. |In Novenber, he noved for and was granted | eave
to file an anended conplaint. On Novenber 14, 1996, the
Plaintiff filed a notion for a prelimnary injunction, which was
deni ed after a hearing on Decenber 5, 1996. The Plaintiff's
First Amended Conplaint was filed on January 6, 1997. On June
28, the Plaintiff noved for and was granted | eave to file another
anended conpl ai nt, adding two additional defendants. The
Plaintiff's Second Anrended Conplaint (the "Conplaint”) was filed
on August 20, 1997.

The Defendants filed their Mtion for Sunmary Judgnent
("Defendants' Mtion") on January 5, 1998. The Plaintiff filed
hi s Menorandum in Opposition to Defendants' Mtion for Sunmary
Judgnent ("Plaintiff's Response") on February 27, 1998. The
Def endants filed their Reply Brief in Support of Defendants'

Motion for Summary Judgment ("Defendants' Reply Brief") on March
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27, 1998, and the Plaintiff filed his Brief in Qpposition to
Defendant's [sic] Reply Brief ("Plaintiff's Reply Brief") on
April 7, 1998.

I11. DI SCUSSI ON

The Defendants argue that all of the Plaintiff's clains
agai nst the Borough Council should be di sm ssed because the
Borough Council is not an entity anenable to suit. Next, the
Def endants assert that all clains against the individual
Def endants in their official capacities are indistinguishable
fromclai ns agai nst the Borough itself, and should therefore be
di sm ssed because they are redundant. The Defendants then nake
i ndi vi dual argunents for sumrmary judgnent based upon each cause
of action advanced by the Plaintiff.

W will first outline the standard which applies to the
Def endants' Mdtion. We will then address the Defendants'
argunent for dism ssing all counts against the Borough Council.
Next, we will consider the Defendants' position regarding the
di sm ssal of all counts against the individual Defendants in
their official capacities. W wll then consider the Defendants'
i ndi vi dual argunents opposing the Plaintiff's due process, First
Amendnent, equal protection, Unifornmed Services Enploynent and
Reenpl oynent Ri ghts Act ("USERRA"), breach of contract,
defamati on and punitive danmages cl ai ns.

A Standard for Summary Judgnent
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The court shall render sunmmary judgnent "if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue of material fact and that the
nmoving party is entitled to judgnent as a matter of law. " Fed.
R Cv. P. 56(c). An issue is "genuine" only if thereis
sufficient evidentiary basis on which a reasonable jury could

find for the non-noving party. Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 249 (1986). A factual dispute is "material" only
if it mght affect the outcone of the suit under governing | aw.
ld. at 248. Al inferences nust be drawn and all doubts resol ved

in favor of the non-noving party. United States v. D ebold,

Inc., 369 U. S. 654, 655 (1962); Gans v. Mundy, 762 F.2d 338, 341

(3d Cr.), cert. denied, 474 U.S. 1010 (1985).

On notion for sunmmary judgnent, the noving party bears
the initial burden of identifying those portions of the record
which it believes denponstrate the absence of material fact.

Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986). To defeat

summary judgnent, the non-noving party nust respond with facts of
record that contradict the facts identified by the novant and may
not rest on nere denials. 1d. at 321 n.3 (quoting Fed. R G v.

P. 56(e)); see also First Nat'l Bank of Pennsylvania v. Lincoln

Nat'l Life Ins. Co., 824 F.2d 277, 282 (3d Cir. 1987). The non-

novi ng party nust denonstrate the existence of evidence

sufficient to support a jury finding inits favor. See Anderson,
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477 U.S. at 248-49. This is the standard under which we wl|
review t he Defendants' Mdtion in this case.
B. Cl ai nrs Agai nst the Borough Counci |

The Federal Rules of Cvil Procedure require that,

When a party desires to raise an issue as to

the | egal existence of any party or the

capacity of any party to sue or be sued or

the authority of a party to sue or be sued in

a representative capacity, the party desiring

to raise the issue shall do so by specific

negative avernent, which shall include such

supporting particulars as are peculiarly

wi thin the pleader's know edge.

Fed. R Gv. P. 9(a).

The Defendants have satisfied their burden under this
rule by alleging that the Borough Council is not a "political
subdi vi si on" as defined by Pa. R Cv. P. 76, which defines the
termto include "any county, city, borough, incorporated town,

t ownshi p, school district, vocational school district or county

institution district." The Defendants cite dickstein v.

Nesham ny Sch. Dist., No. 96-CV-6236, 1997 W. 660636 (E.D. Pa.

Cct. 22, 1997), for the proposition that only the Borough
qualifies as a political subdivision subject to suit under Pa. R
Cv. P. 76 and 2102(b). The Defendants al so argue that the
i nclusion of the Borough Council is redundant, as the Borough
woul d ultimately bear the responsibility for any judgnent against
t he Bor ough Council.

Surprisingly, the Plaintiff's only response to this
position is to say, "No argunent is nmade herein by Plaintiff."

Plaintiff's Response at 20. Because the Plaintiff has failed to
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scrutinize the Defendants' position, we will, reluctantly,
undertake this task for him

The question of whether or not the Borough Council is
capabl e of being sued is an interesting one. It seens unlikely
that the Borough Council could be sued in state court, given the
limted scope of Pa. R Cv. P. 76. However, Fed. R Cv. P.
17(b) (1) states "that a partnership or other unincorporated
associ ation, which has no such capacity by the | aw of such state,
may sue or be sued in its common nane for the purpose of
enforcing for or against it a substantive right existing under

the Constitution or laws of the United States." See also United

M ne Wirkers of Anerica v. Coronado Coal Co., 259 U S. 344,

(1922). The parties have presented no evidence which would help
us to determ ne whether or not the Borough Council would qualify
as such an "uni ncorporated association.” And while several
federal courts in this state have allowed suits to proceed
agai nst borough councils, we have not been able to find any case

whi ch specifically addresses the capacity issue. See e.q., Gles

v. Dunnore Borough Council, No. 96-CV-1419, 1997 W. 129308 (M D

Pa. Mar. 18, 1997); Matlock v. Pen Argyl Borough, Pen Aragyl

Bor ough Council, et al., No. 94-Cv-0831, 1996 W. 101587 (E.D. Pa.

Mar. 7, 1996); Sager v. Burgess and Borough Council of Pottstown,

et al., 350 F. Supp. 1310 (E.D. Pa. 1972). Fortunately, the
Def endants have argued that the Borough Council is also a

redundant party in this case. Because the Defendants are
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entitled to sunmary judgnent on the strength of this argunent, we
need wade no further into the choice-of-law quagmre.

We find that the Borough Council is a redundant party
in this case, as the Borough itself (a naned Defendant), would
ultimately be liable for any judgnent entered agai nst the Borough

Counci | . See diskstein, 1997 W. 660636. Therefore, we wll

grant this portion of the Defendants' Mdtion and disnm ss al
cl ai ns agai nst the Defendant Borough Council. In doing so, we
wish to make it clear that this dismssal in no way prejudices

the right of the Plaintiff to pursue his clains based upon the

m sconduct of the Borough Council. However, since the Borough
itself wll be directly liable for any m sconduct on the part of
t he Borough Council, the inclusion of both entities as Defendants

I S unnecessary.

C. Cl ai nrs Agai nst the Individual Defendants in their
O ficial Capacities

The Defendants next argue that the clainms against the
i ndi vidual Defendants in their official capacities should be
di sm ssed because they are redundant. The Defendants cite Kenny

v. Wiitpain Township, for the proposition that a public official

"in his "official capacity' is legally indistinct fromthe
muni ci pality for which he serves.”™ No. 96-CV-3527, 1996 W
445352 at *3 (E.D. Pa. Aug. 6, 1996), citing Brandon v. Holt, 469

U S 471-473 (1985).
The Plaintiff's response does not address the

Def endants' argunent. The Plaintiff nmerely asserts that "public
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officials can be found liable in their individual capacity under
a Section 1983 claim . . . Therefore, the clains against the

i ndi vi dual defendants are not redundant but rather are separate
and distinct causes of action and should be maintained."
Plaintiff's Response at 21. The Plaintiff's reply is both
technically correct and inapposite. The Defendants do not argue
that the clainms against the individual Defendants in their

i ndi vi dual capacities are redundant, but that the offici al

capacity clains are redundant, as the corresponding nmunicipality
is already a properly naned defendant in the action.

In Mnell v. Departnent of Social Servs. of New York,

436 U. S. 658, 694 (1978), the Suprene Court held that

muni ci palities and other |ocal governnent bodies nay be sued
pursuant to section 1983. In a subsequent decision, the Suprene
Court wrote, "There is no longer a need to bring official-
capacity actions against |ocal governnent officials, for under
Monel |, | ocal governnment units can be sued directly for damages

and injunctive or declaratory relief." Kentucky v. G aham 473

U S 159, 169 n.14 (1985) (internal citations omtted).

We believe that the official capacity suits against
Def endants Rizzuto, Sattizahn and Bowen are unnecessary, "because
they are essentially suits against the township, which is already

a naned Defendant." WIllians v. Lower Merion Township, No. 94-

CV- 6863, 1995 W. 461246 at *3 (E.D. Pa. Aug. 2, 1995). By
bringing official capacity suits against the these three

Def endants and agai nst the Borough itself, the Plaintiff has
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essentially naned the Borough as a defendant four tines.
Therefore, although we recognize that we are not required to do

so, see COrighton v. Schuylkill County, 882 F. Supp. 411 (E. D. Pa.

1995), we will exercise our discretion and grant the Defendants’
Motion to dismss the official capacity clains agai nst Defendants
Ri zzuto, Sattizahn and Bowen. In doing so, we enphasize that the
suit against the Borough is prem sed upon the m sconduct of its
enpl oyees and that the Borough is liable for the m sconduct of
each Borough Council nenber acting in his or her official
capacity. Therefore, granting the Defendants' Mtion in this
respect will not substantively affect the Plaintiff's clains.
D. Due Process C ai ns

In his Conplaint, the Plaintiff clainms that he was
deprived of a protected property interest when he was di sm ssed
fromhis position as Borough Manager on April 3, 1996. Conpl ai nt
at 18. In his Response to the Defendants' Mtion, the Plaintiff
adds a claimfor deprivation of a protected liberty interest. W
will consider the Plaintiff's property and |iberty interest
cl aims separately.

1. Property | nterest

The Plaintiff alleges that he was deprived of a
protected property interest when he was dism ssed fromhis
position as Borough Manager w thout notice and w thout the
opportunity to defend hinself at a hearing. The Defendants
respond that the Plaintiff was an at-will enployee, subject to

di sm ssal at any tine.
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The Suprene Court has |imted the circunstances under
whi ch public enploynent qualifies for constitutional due process
protecti on based upon a property interest.

The Fourteenth Amendnent's procedural
protection of property is a safeguard of the
security of interests that a person has

al ready acquired in specific benefits. .

[ T]o have a property interest in a benefit, a
person clearly nmust have nore than an
abstract need or desire for it. He nust have
nore than a unilateral expectation of it. He
must, instead, have a legitimate cl ai m of
entitlenent to it.

Board of Regents of State Colleges v. Roth, 408 U S. 564, 576-77

(1972).

A"legitimate claimof entitlenent” nust be created by
state law or by a simlarly independent source. 1d. Therefore,
when a di scharged public enpl oyee makes a due process claim based
upon a property interest, courts will look to state lawto
det erm ne whet her the enpl oyee had a property interest in his

enpl oyment. Cooley v. Pennsylvani a Housi ng Fi nance Agency, 830

F.2d 469, 471 (3d Cir. 1987). To denonstrate a protected
property interest, the Plaintiff nmust show that he had a
legitimate claimof entitlenment to continuing enpl oynent as
Bor ough Manager under Pennsyl vania | aw.

In Bishop v. Wod, 426 U S. 341 (1976), the Suprene

Court held that constitutional due process protection did not
extend to an at-will public enpl oyee who was term nated in
accordance with applicable state law. The parties do not dispute

that Pennsylvania is an at-will enploynent state. However, the
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Plaintiff argues, the at-will doctrine for public enpl oyees can
be overcone by contract, ordinance, or state law. \Wile the
Plaintiff's argunent has nerit in a general sense, Pennsylvania
has a specific statute governing the appoi ntnent and renoval of
borough nmanagers. This statute reads:
The council of any borough may, at its
discretion, at any tinme, create by ordi nance

the office of borough manager and may in |ike

manner abolish the sane. Wile said office

exi sts, the council shall, fromtine to tine,

and whenever there is a vacancy, elect, by a

vote of a mpjority of all the nenbers, one

person to fill said office, subject to

renoval by the council at any tine by a vote

of the majority of all the nenbers.

53 Pa. Cons. Stat. 8§ 46141 (enphasis added).

The Plaintiff nmay have reasonably believed that his
position was protected by the various ordi nances enacted by the
Council and by the contract he had executed with the Council.
Nevert hel ess, the |egislative enactnent cited above negates any
notion that the Borough had authority to enter into a binding
enpl oynent contract with the Plaintiff or to otherwise l[imt its

own authority to renove himunder 8§ 46141. Skrocki V.

Cal t abi ano, 568 F. Supp. 703, 705 (E.D. Pa. 1983); see also

Liotta v. Borough of Springdale, No. 89-CVv-1876, 1992 W. 448500,

at *4 (WD. Pa. June 30, 1992), aff'd 985 F.2d 119 (3d Gr.
1993). Section 46141 effectively prevented the Plaintiff from
having a legitimate claimof entitlenent to his job as Borough
Manager. Therefore, the Defendants' Mtion will be granted with

respect to the Plaintiff's property right due process claim
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2. Li berty Interest

In his response nenorandum the Plaintiff alleges that
he was deprived of a protected |iberty interest because the
Def endants distributed stigmatizing information regarding the
reasons for his discharge. Plaintiff's Response at 27. The
Def endants object to the inclusion of this cause of action: "At
this stage of the proceedi ngs, after the conplaint has been
anended twi ce, the parties have conpl eted di scovery, and
Def endants have noved for sunmary judgnent, it is inappropriate
for Satterfield to introduce new theories of liability not
properly raised in the pleadings." Defendants' Reply Brief at 1.

We agree with the Defendants on this point. The Fourth
Cause of Action in the Plaintiff's Second Arended Conpl ai nt
al l eges that, "The actions taken by the Defendants violated the
Due Process Clause of the United States Constitution as the
Def endants deprived the Plaintiff of property rights w thout due
process of law. " Conplaint at 18 (enphasis added). The
Plaintiff had anple opportunity to claima deprivation of a
protected liberty interest in any of the three incarnations of
the conplaint he filed. By raising this claimfor the first tine
in his response to the Defendants' notion for summary judgnent,
the Plaintiff failed to notify the opposing parties and the court
of such a claimon a tinely basis. The Plaintiff's failure
assert a protected |liberty interest due process claimbefore the
conpl etion of discovery, despite being given nmultiple

opportunities to do so, pronpts us to dismss this claim
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However, even if we were to find that the liberty interest claim
was tinely, we would dismss this claimon its nerits.

The Suprene Court has held that reputation alone is not
an interest protected by the Due Process Cause. In addition,
defamation (such as that alleged by the Plaintiff) is only
actionable under 42 U S.C. 8§ 1983 if it occurs in the course of
or is acconpani ed by a change or extingui shnment of a right or
status guaranteed by state |law or the constitution. Paul v.
Davis, 424 U.S. 693, 701-712 (1976).

For reasons that will be discussed bel ow, the
Def endants are entitled to summary judgnent on the Plaintiff's
defamation claim See discussion infra Part [Il.l. Furthernore,
whil e there was undeni ably a change in the Plaintiff's enpl oynent
status, this status was not protected by state |aw or the
constitution. On the contrary, state |aw explicitly denies that
any such right exists. 53 Pa. Cons. Stat. 8§ 46141. And while
the Third Grcuit has not deci ded whether sonething | ess than a
true property interest, independently protected by the Due
Process C ause, can satisfy the requirenent of a "right or
status" guaranteed by the Constitution, it is clear that sone
"concomtant infringenment of a protected right or interest” is

essenti al . Ersek v. Township of Springfield, 102 F.3d 79, 83 n.5

(3d Gr. 1996). The case of dark v. Township of Falls, 890 F.2d

611 (3d Cir. 1989), involved a police |ieutenant who was
al | egedly defaned by various township officials. The Third

Crcuit, applying Paul, wote,
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In this case, Cark has failed to show t hat

def endants' defamatory remarks and actions

were conjoined with the alteration or

extingui shment of any interest created or

protected by the Constitution or state | aw.

As we held in the preceding section of this

opinion, Clark had no property interest under

state law in retaining the duties and

privileges he had previously enjoyed as a

lieutenant. Therefore, their |loss could not

constitute the alteration or extinction of

any right or interest.

ld. at 620.

The dark Court expressly declined to rule on whether a
dermotion in rank, coupled with a harmto reputation, would
satisfy the requirenent inposed by Paul. Nevertheless, we
conclude that this requirenment is not nmet in the case sub judice.
The Plaintiff cannot establish that he had any protected interest
what soever in retaining his job. The Plaintiff had no property
interest under state law in retaining his enploynment as Borough
Manager. See discussion supra Part 111.D.1. Therefore, the
"l oss [of enploynment] could not constitute the alteration or
extinction of any right or interest.” dark, 890 F.2d at 620.

The Defendants are entitled to summary judgnent on the
Plaintiff's claimthat he was deprived of a protected |iberty
interest in violation of his right to due process. The Plaintiff
failed to raise such a claimbefore the close of discovery, even
t hough he was allowed to amend his Conplaint twice. Even if the
claimwere tinmely, the Plaintiff has failed to present a claim
for defamation upon which relief may be granted. Finally, even

if the Plaintiff had presented a valid claimfor defamation, he
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has failed to show that he was denied a right or status
guaranteed by state |law or the constitution.

Because no liberty interest or property right was
violated in this case, no right to due process attached.
Therefore, the Defendants are entitled to summary judgnment on the
Plaintiff's due process clains. Because we have reached this
result on the nerits of the claim we need not consider the
i ndi vi dual Defendants' argunent that they are entitled to summary

j udgnent on the grounds of qualified imunity.

E. First Amendnent C ains

The Plaintiff clainms that the Defendants term nated his
enpl oynent as Borough Manager in retaliation for his exercise of
his First Amendnent right to freedom of speech. The Defendants
respond that the Plaintiff's speech was not a substanti al
notivating factor in the decision to end his enploynent, and that
the speech in question does not nmerit First Amendnent protection.

The Third Grcuit has identified a three-step process
to use when evaluating a 8 1983 First Amendnent claim First, a
plaintiff nmust show that the activity in question was protected.
Second, the plaintiff nust show that the protected activity was a
substantial or notivating factor in the alleged retaliatory
action. Third, the defendant may defeat the plaintiff's claim by
showi ng that the sane action woul d have been taken even in the

absence of the protected conduct. Watters v. City of

Phi | adel phia, 55 F.3d 886 (3d G r. 1995).
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1. Protected Speech Anal ysis

The Plaintiff bears the burden of establishing that the

speech at issue was protected. See Holder v. Cty of Allentown,

987 F.2d 188, 194 (3d Cir. 1993); Czurlanis v. Al banese, 721 F.2d

98, 103 (3d Gr. 1983). This issue involves a matter of |aw, and
is to be determ ned by the court upon consideration of "the
content, form and context of a given statenent, as reveal ed by

the whole record."” Watters, 55 F.3d at 892, citing Connick v.

Mers, 461 U.S. 138, 147-148 (1983).

This protection analysis involves two subi ssues.
First, the plaintiff nmust show that his or her speech addressed a
matter of public concern. |If the plaintiff does this, the burden
shifts to the defendant to show that the enployee's interest in
expression on the matter was "outwei ghed by any injury the speech
could cause to the interest of the state as an enployer in
pronoting the efficiency of the public services it perforns

through its enployees."” Watters, 55 F.3d at 892, citing Waters

v. Churchill, 511 U.S. 661 (1994).

a. Matter of Public Concern
In this case, the Defendants address ei ght specific
i nstances which allegedly inplicate the First Amendnent. They
t hen assune, w thout conceding, that the Plaintiff's speech
pertained to matters of public concern. W have considered the
speech at issue in the eight instances identified by the
Def endants and the three instances identified by the Plaintiff

(two of which overlap with those nentioned by the Defendants).
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On bal ance, we conclude that the Plaintiff has nmet his burden of
denonstrating that nmaterial facts remain in dispute and that a
reasonable jury could find for the Plaintiff on the basis of the
evi dence whi ch has been presented.

The Suprene Court has indicated that a public
enpl oyee's speech is protected when it relates "to any natter of
political, social, or other concern to the community." Conni ck,
461 U. S. at 146. The Third Crcuit has explained that "[i]t is
t he val ue of exchanges of information and ideas relevant to self-
governance that entitles public concern speech to 'special

protection'." Azzaro v. County of Allegheny, 110 F.3d 968, 977

(3d Gr. 1997). The Suprene Court, Third Crcuit, and Eastern
District of Pennsylvania have applied this standard in several

cases. See e.q., Azzaro, ld. (public enployee's conplaints of

sexual harassnent were protected); Geen v. Philadel phia Housing

Auth., 105 F. 3d 882 (3d GCr.), cert. denied, us _ , 118

S .. 64 (1997) (enployee's presence at the bail hearing of an

al | eged organi zed crinme boss was protected); Watters, 55 F.3d 886
(enpl oyee's remarks in a newspaper article regardi ng police
depart nment enpl oyee assi stance program were protected); Bedford

v. Sout heastern Pennsylvania Transp. Auth., 867 F. Supp. 288

(E.D. Pa. 1994) (enployee's conplaint that agency physician

abused a position of trust was protected); Maz v. County of

Lehi gh, 862 F. Supp. 1344 (E.D. Pa. 1994) (enployee's
notification of officials regarding potential waste in county

budget was protected).
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The speech at issue in this case concerned i ssues such
as: (1) alleged m suse of public property, (2) whether a buil ding
shoul d be condemed because it posed a danger to the public, (3)
whet her certain information should be withheld fromthe public,
(4) alleged discrimnation on the basis of mlitary status, (5)
al l egedly i nproper closed neetings of the Borough Council, (6)
al l egedly inproper use of Borough work crews, and (7)

i npl enment ati on of Borough el ectoral ordi nances. These issues,
and the others identified by the parties, all relate to matters
of "political, social, or other concern to the community."
Conni ck, 461 U.S. at 146. Many of the cited exanples al so
i nvol ve "exchanges of information and ideas relevant to self-
governance" and are thereby entitled to "special protection.”
Azzaro, 110 F.3d at 977. W find that the speech at issue did
address matters of public concern. Therefore, we nust next
consi der whether the Defendants' interest in maintaining a snooth
wor ki ng rel ationship with the Borough Manager outwei ghed the
Plaintiff's interest in self-expression.

b. Bal anci ng Test

Once a plaintiff satisfies his or her initial burden,

t he burden then shifts to the defendant to show that its interest
"“in pronoting the efficiency of the public services it perforns
through its enpl oyees” outweighs the plaintiff's interest in

sel f-expression. Rankin v. MPherson, 483 U S. 378, 388 (1987).

The governnent bears the burden of justifying the enpl oyee's

di scharge, "and that burden varies dependi ng upon the nature of
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the enpl oyee's expression.” Watters, 55 F.3d at 895. However,
t he Suprene Court has acknow edged that the governnent has "a
freer hand in regulating the speech of its enployees than it has
in regulating the speech of the public at large.” Churchill, 511
US at 671.

After considering the portions of the Plaintiff's
speech whi ch the Defendants all ege underm ned the worKki ng
rel ati onshi p between the Borough Manager and Borough Council, we
find that the Defendants have not satisfied their burden. 1In the
pertinent section of their Mtion, the Defendants fail to
identify any specific speech which nmay have disrupted the
provi sion of public services. The Defendants' statenent of facts
references a few negatives remarks which the Plaintiff allegedly
made agai nst Defendant R zzuto, but this falls far short of
showing that the Plaintiff's speech was responsi ble for
substantially underm ning his working relationship with the
Borough Council as a whole. Wiile there is evidence that the
rel ationship between the Borough Council and the Plaintiff at the
time of his dism ssal was | ess than functional, the Defendants
have not made the required substantial showi ng the speech at
i ssue inpugned the integrity of the Borough Council or caused a
conpl ete breakdown in col |l aboration between the Borough Counci

and the Borough Manager. See Watters, 55 F. 3d at 898-899.

Therefore, we find that the Plaintiff's speech was entitled to
First Amendnent protection.

2. Motivating Factor Analysis
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Having found that the Plaintiff's speech was entitled
to First Amendnent protection, we nust now detern ne whether this
speech was a notivating factor behind the decision to term nate
the Plaintiff's enpl oynent as Borough Manager. In this, the
second stage of our inquiry into the Plaintiff's §8 1983 claim
the Third Grcuit has nade it clear that "the plaintiff has the
burden of showing that the protected activity was a substanti al

or nmotivating factor in his termnation.” Johnson v. Lincoln

Uni versity, 776 F.2d 443, 454 (3d Cir. 1985), citing M. Healthy

Gty Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977).

The Defendants argue that the Plaintiff has failed to
provi de any evidence which would link his protected speech with
t he Borough Council's decision to termnate his enploynent. This
is not entirely correct. The Plaintiff has presented evidence
fromwhich a reasonable jury could infer that he was term nated
because of the speech at issue. See e.q., Satterfield Dep. | at
43-45 and Satterfield Dep. Il at 130-131 (testinony that Borough
Counci| nmenbers were upset that the Plaintiff filed a conpl aint
with the Departnment of Labor). The Seventh Grcuit Court of
Appeal s has witten that "[s]unmmary judgnment generally is
i nproper where the plaintiff can show that an enpl oyee with
di scrimnatory ani mnus provided factual information or other input
that may have affected the adverse enploynent action.” Dey v.
Colt Constr. and Dev. Co., 28 F.3d 1446, 1459 (7th G r. 1994).

Wil e we recogni ze that this decision is not binding upon us, we

al so recogni ze its acunen. Because the Plaintiff has presented
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sonme evidence that one or nore Borough Council nenbers may have
had hostile feelings toward hi mand nmay have influenced the vote
to termnate him we wll not dismss his retaliatory discharge
cause of action.

The Defendants al so argue that the tinme which el apsed
bet ween the protected speech and the allegedly retaliatory
termnation is per se evidence that the speech was not a
notivating factor in the termnation. W are not persuaded by
this argunent. The Third G rcuit has not adopted a bright |ine
rule that the passage of a certain amount of tine precludes a
finding that protected speech was a notivating factor behind
adverse enpl oynent action. Although such a | apse nay be a
rel evant factor in determning notivation, we feel that question
is best left to a jury.

Additionally, the Plaintiff has provided sone evidence
that the opposition was insufficient to renove himfromoffice
until the new Borough Council nenbers took office in early 1996.
Therefore, the fact that the Plaintiff was not renoved until
April 3, 1996, does not inply that the protected speech had been
forgiven or forgotten by the tine of the Plaintiff's renoval.

The Defendants argue that they are entitled to sumary
judgnent on the Plaintiff's First Arendnment cl ai ns because the
Plaintiff's speech was not protected and because even if it were,
it was not a notivating factor behind the decision to term nate
the Plaintiff's enploynent. We find that the Plaintiff's speech

was entitled to First Anendnent protection. |In addition, we find
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that sufficient evidence of discrimnatory notivation exists to
enabl e a reasonable jury to conclude that the protected speech
was a substantial notivating factor in the Plaintiff's
term nation. Furthernore, as the case |aw cited above
denmonstrates, the Plaintiff's right to speak out on the issues
identified by the parties was clearly established at the tine of
the alleged retaliatory termnation. As such, the individual
Def endants are not entitled to qualified immunity. For these
reasons, the Defendants' Mdtion nust be denied with respect to
the Plaintiff's First Amendnent cl ains.
F. Equal Protection O ains

The Defendants next argue that the Plaintiff's clains
under the Equal Protection C ause of the Fourteenth Amendnent
shoul d be di sm ssed because USERRA provi des an excl usive
statutory renedy for anti-mlitary discrimnation. The
Def endants al so argue that the Plaintiff's term nation was not
based upon his mlitary status, that his term nation was
rationally related to a legitimate state purpose, and that the
i ndi vi dual Defendants are entitled to qualified i nmunity. The
Plaintiff's entire response to this portion of the Mtion reads,
"Plaintiff will not be filing a response hereto but is not in
agreenment with Defendant's [sic] argunents therein." Plaintiff's
Response at 44.

We are baffled by this response and are at a loss to
explain the Plaintiff's position. The Plaintiff's refusal to

respond to the argunent may suggest that he agrees that this
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cl ai m shoul d be di sm ssed, in which case he is obliged to
withdraw the claim See Fed. R Cv. P. 11(b). Alternatively,
the Plaintiff's response may be read to inply that he has a valid
response to the Defendants' argunent but is too |lazy to present
it. In this case, Plaintiff's counsel would be in violation of
his responsibility to represent his client zealously. See Mde
Rul es of Professional Conduct Rule 1.3 (1995). W caution the
Plaintiff and Plaintiff's counsel that such a | ackadai si cal
approach to this litigation is entirely inappropriate and tries
the patience of this Court. W wll expect nore diligent and

t houghtful conduct on the part of Plaintiff's counsel in the
future.

The Plaintiff's equal protection claimhinges upon his
status as a mlitary reservist. A separate claimadvanced by the
Plaintiff alleges that public officials violated a federal
statute by discrimnating against himon the basis of his
mlitary status. This statute provides its own conprehensive
enforcenent nechanism The Plaintiff may not now bypass that
mechani sm by all eging a constitutional violation and bringing

suit directly under 8 1983. In Pfeiffer v. Marion CGr. Area Sch

Dist., 917 F.2d 779 (3d Cr. 1990), the Third Grcuit affirned
the district court's holding that a plaintiff's constitutional
clainms were subsuned by Title I X. The Pfeiffer Court also cited

the Suprenme Court's holding in Mddlesex County Sewerage Auth. v.

Nati onal Sea O ammers Ass'n, 453 U.S. 1 (1981), as an additional

bar to the plaintiff's constitutional clains. In Sea O amers,
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the Suprene Court wote, "when a state official is alleged to
have violated a federal statute which provides its own

conpr ehensi ve enforcenent schene, the requirenents of that
enforcenent procedure may not be bypassed by bringing suit

directly under 8 1983." [d. at 20 (quoting Chapman v. Houston

Wlfare Rights Oqg., 441 U S. 600, 673 n.2 (1979)(Stewart, J.

Di ssenting)).
Al though the Third Crcuit has not directly addressed
the issue of constitutional claimpreenption in the context of

USERRA, we are persuaded by the rationale set forth in Pfeiffer

and Sea C ammers. Accordingly, we find that the Plaintiff's
equal protection clains are subsunmed by USERRA. This finding is
bol stered by the fact that dism ssal of the Plaintiff's equal
protection claimdoes not prejudice his case, as he has stated a
separate cause of action under USERRA. For these reasons, we
will grant the Defendants' Mdtion wth respect to the Plaintiff's
equal protection clains. Because we have di sm ssed these clains
on the ground of statutory preclusion, we need not consider the
Def endants' notivating factor, rational basis, and qualified
i mmunity argunents.
G Clainms under 38 U S.C. § 4311 et seq.

The Unifornmed Services Enpl oynent and Reenpl oynent
Ri ghts Act prohibits enployers fromdiscrimnating on the basis
of a person's mlitary status or service. The Defendants argue
that the individual Defendants in this case cannot be consi dered

"“enpl oyers” under 8§ 4303(4). They also state that the Defendant
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Borough did not violate the substantive provisions of § 4311, and
that the Plaintiff has no claimunder 8§ 4316 because his
mlitary-rel ated absence did not exceed 30 days. Finally, the
Def endants argue that the Plaintiff should not be entitled to

[ i qui dat ed danmages under 8§ 4323. W wi || address each of these

argunents in turn.

1. USERRA C ai ns agai nst the Individual Defendants

The Uniformed Services Enpl oynent and Reenpl oynent
Ri ghts Act prohibits enployers and potential enployers from
discrimnating on the basis of mlitary status. "Enployer" is
defined in the statute as a "person, institution, organization,
or other entity that pays salary or wages for work perfornmed or
that has control over enploynent opportunities, including (lI) a
person . . . to whomthe enpl oyer has del egated the performnce
of enploynent-related responsibilities.” 38 U S.C. 8 4304(4) (A).
The Defendants argue that the individual Defendants naned in the
suit do not qualify as "enployers" under this definition.' The
Def endants point out that the Plaintiff had no duty to obey the
orders of any single Borough Council nenber, and that no
i ndi vi dual Borough Council nenber had the authority to hire or
fire the Plaintiff.

The Plaintiff relies upon a district court opinion from

the District of South Dakota which held that the president of a

! Congress expressly provided in the USERRA that the term
enpl oyer includes the states. 38 U S.C 8§ 4303(4)(A)(iii).
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corporation qualified as an "enpl oyer” under USERRA. |In Novak v.

Macki nt osh, 919 F. Supp. 870 (D.S.D. 1996), the court held that

the plaintiff's enployer, who was the president of the conpany
and to whomthe plaintiff was directly responsible, qualified as
an enpl oyer under the Act. W believe that this case is
i napplicable to the case at bar.

The i ndi vidual Defendants in the case sub judice had no
i ndi vi dual power over the Plaintiff. The Plaintiff was not
required to report to any of themindividually. Rather, the
entity which hired, directly supervised, and eventually fired the
Plaintiff was the Borough Council itself. Therefore, we wll
grant the Defendants' Mtion with respect to the Plaintiff's
USERRA cl ai ns agai nst the individual Defendants.

2. Plaintiff's Substantive C ains under § 4311

The Plaintiff alleges that he was term nated fromhis
position in violation of 38 U S.C. 8§ 4311. This statute reads,
in relevant part:

(a) A person who is a nenber of, applies

to be a nmenber of, perforns, has perforned,

applies to perform or has an obligation to

performservice in a uniformed service shal

not be denied initial enploynent,

reenpl oynent, retention in enploynent,

pronotion, or any benefit of enploynent by an

enpl oyer on the basis of that nmenbership,

application for nmenbership, perfornmance of

service, application for service, or

obl i gati on.

(b) An enployer may not discrimnate in
enpl oynent agai nst or take any adverse
enpl oynent acti on agai nst any person because

such person (1) has taken an action to
enforce a protection afforded any person
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under this chapter, (2) has testified or

ot herwi se made a statenent in or in
connection with any proceedi ng under this
chapter, (3) has assisted or otherw se
participated in an investigation under this
chapter, or (4) has exercised a right
provided for in this chapter.

(c) An enployer shall be considered to
have engaged in actions prohibited--

(1) under subsection (a), if the
person's nenbership, application for
nmenber shi p, service, application for
service, or obligation for service in
the uniforned services is a notivating
factor in the enployer's action, unless
t he enpl oyer can prove that the action
woul d have been taken in the absence of

such menbership, application for
menber shi p, service, application for
service, or obligation for service; or

(2) under subsection (b), if the

person's (A) action to enforce a
protection afforded any person under
this chapter, (B) testinony or naking of
a statenment in or in connection with any
proceedi ng under this chapter, (O

assi stance or other participation in an
i nvestigation under this chapter, or (D)
exercise of a right provided for in this
chapter, is a notivating factor in the
enpl oyer's action, unless the enpl oyer
can prove that the action would have
been taken in the absence of such
person's enforcenent action, testinony,
statement, assistance, participation, or
exercise of a right.

38 U S.C § 4311

The Plaintiff has asserted cl ai ns under

subsections (a) and (b), alleging that he was fired because of

his reserve status,

t he Borough Counci

and because of the conplaint he filed against

wi th the Departnment of Labor.

In order to prevail under 8§ 4311 at trial, the

Plaintiff nust establish, by a preponderance of the evidence,
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that his mlitary status was a notivating factor in the adverse

enpl oyment action. See Gunmmo v. Village of Depew, 75 F.3d 98

106 (2d Cir.), cert. denied, 517 U. S. 1190 (1996). |If the
Plaintiff satisfies this burden, the Defendants may still defeat
the claimby proving that the Borough Council would have nade the
same decision regardless of the Plaintiff's protected status.
a. Moti vati ng Factor

The Plaintiff alleges that beginning in 1991 and
escalating until the tinme of, and even after his termnation, the
Def endant s made negative comments about his mlitary reserve
obligations. The Defendants argue that the Plaintiff has failed
to establish discrimnatory conduct on the part of each
i ndi vi dual Defendant to the extent that a reasonable jury could
find agai nst each of them Because we have di sm ssed the
Plaintiff's USERRA cl ai ns agai nst the individual Defendants, this
argunment is noot. However, the Plaintiff has identified evidence
fromwhich a reasonable jury could infer discrimnation on the
part of the Borough Council. See e.qg., R zzuto Dep. at 330-331
(Rizzuto conpl ai ned that seven weeks paid | eave was excessive);
Pugh Dep. at 209 (Council nenbers made derogatory coments about
the Plaintiff playing army or weekend warrior); Plaintiff's
Exhibit 14 (Plaintiff's contenporaneous letter detailing
discrimnatory treatnent); Reed Dep. at 93-95 (Wtness testified
t hat Borough Council wasn't happy with the Plaintiff's mlitary

st at us).
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Based upon the evidence presented by the Plaintiff, we
believe that a reasonable jury could find against the Borough on
the basis of the Borough Council's action. A jury could also
find that the proximty of the termnation and the Plaintiff's
mlitary-rel ated absence (the Plaintiff was fired approxi mately
two days after his return) indicates that the Plaintiff's

termnation was related to his mlitary status. See Jalil V.

Avdel Corp., 873 F.2d 701, 708 (3d G r. 1989), cert. denied 493

U S 1023 (1990). Therefore, we find that the Plaintiff has
satisfied his initial burden by providing evidence fromwhich a
reasonable jury may infer mlitary-status discrimnation.
b. Al ternative Explanation for Term nation

The Defendants argue that even if the Plaintiff can
meet his initial burden, there is evidence to show that he woul d
have been term nated regardless of his mlitary status. The
Def endant s have suggested approxi mately a dozen reasons for
firing the Plaintiff, all unrelated to the Plaintiff's mlitary
status. See discussion supra Part I1.A 5. Although there is
sonme evidence that many of these reasons may not have been
considered at the time the Plaintiff was term nated, the
Def endants argue that any of them would have been sufficient to
justify the term nation

View ng the evidence presented in the |ight nost
favorable to the non-noving party, we find that a reasonable jury
could conclude that the Plaintiff would not have been fired but

for his mlitary status. The Plaintiff has presented col orable
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evi dence that many of the factors cited by the Defendants were
known to at | east sonme nenbers of the Borough Council |ong before
the Plaintiff was termnated. A reasonable jury could infer from
this evidence that if the Borough Council knew of these factors
and did not act to renove the Plaintiff, they nust have been
insufficient to justify the Plaintiff's firing. 1In addition, the
Plaintiff has presented evidence to challenge the validity of
nost of these explanations. See e.g., R zzuto Dep. at 303
(acknow edging that it was the Council's decision to stop the
di scount to Pottsville Bleach & Dye); Satterfield Dep. Il at 38-
39 (failure to inplenent the rate increase was the fault of
Assi st ant Bor ough Manager Berger, who was adnoni shed by the
Council); Satterfield Dep. Il at 11-12, 17-21 (the Plaintiff was
told by the Borough President not to deal with the grant spending
issue); Rizzuto Dep. at 122-124 and Pugh Dep. at 41-43 (adm ssion
that no investigation into grant spendi ng was nmade before bl ane
was assigned); Rizzuto Dep. at 280, 289 (adm ssion that two
persons other than the Plaintiff represented the Borough before
t he PUC when seeking a rate increase); Pugh Dep. at 86 (adm ssion
that the Plaintiff was "prudent” or "overly cautious," but "not
i rresponsi bl e" regardi ng revenue projections). Furthernore, the
new Council nenbers would |ikely have had no i ndependent
know edge of many these incidents. See e.q., Deposition of
Ant hony LaScal a taken April 25, 1997 ("LaScal a Dep.") at 25-29.
On the basis of the evidence presented thus far, it

woul d be premature for us to hold, as a matter of law, that the
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Def endants' decision to discharge the Plaintiff was not based, at
least in part, on illegal bias. Therefore, we will deny the

Def endants' Mdtion to disnmiss the Plaintiff's § 4311 claim

agai nst the Borough.

3. Plaintiff's Cai munder 8§ 4316

Section 4316 of USERRA reads, "A person who is
reenpl oyed by an enployer under this chapter shall not be
di scharged from such enpl oynent, except for cause . . . (2)

Wi thin 180 days after the date of such reenploynent, if the
person's period of service before the reenpl oynent was nore than
30 days but less than 181 days." 38 U. S.C. 8 4316(c). The

Def endants argue that the Plaintiff should not be allowed to
assert a claimunder 8 4316 because his deposition testinony

i ndicates that his period of service just prior to being

term nated was, at nost, 29 days.

We agree that the Plaintiff's deposition testinony, if
taken literally, inplies that the Plaintiff was on duty for no
nore than 29 days. Nevertheless, in light of the inprecise
| anguage whi ch pervades this portion of the Plaintiff's

deposition,? coupled with the affidavit in which the Plaintiff

2 In his initial deposition, the Plaintiff said,
“Initially, it was for two 5-day periods, and then there was a 4-
day period added onto that. And then there was--and | believe 2
weeks added onto that continuous. And | don't know if that was
13 days or 14 days or 15. | don't recall. |It's approximately 2
weeks." Satterfield Dep. | at 16.
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states that he was on duty for 34 days, ® we find that the
Plaintiff has satisfied the period of service durational
requi rement of 8 4316(c).

The Defendants argue that even if the Plaintiff was on
duty for nore than 30 days, he should be precluded from suing
under 8 4316(c) because he was fired for cause. W have
previously found that the issue of cause should be left to a
jury. Therefore, we will deny the Defendants' Mtion to dismss
the § 4316(c) clai magainst the Defendant Borough at this tine.

4. Plaintiff's Cai munder 8§ 4323

For reasons which will be expl ai ned bel ow, the
Plaintiff will be allowed to recover damages agai nst the
Def endant Bor ough under 38 U.S.C. 8 4323(c)(1)(A)(iii), should a
jury see fit to award such damages. See discussion infra Part
[11.J. In summary, we will dismss the Plaintiff's USERRA cl ai nms
agai nst the individual Defendants, and deny the Defendants'
Motion with respect to the remaini ng USERRA cl ai ns.

H. Breach of Contract and Equitabl e Estoppel dains

3 In his February 1997 affidavit, the Plaintiff states,
“. . . | was either on active duty or performng drills from
February 23, 1996, until March 31, 1996. The total nunber of
days for that period of time was 34." Plaintiff's Exhibit 20.
We are at a loss to explain howthe total of 34 days was derived.
As 1996 was a | eap year, we would calculate the period of service
as 38 days. Should it be established at trial that the period
was | ess than that required by 8§ 4316, we will reconsider the
Def endants' Motion regarding this cause of action. However, at
this tine it seens clear that the Plaintiff is swearing to a
period of service of nore than 30 days.
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In his Response, the Plaintiff concedes that his breach
of contract claimhas no nerit, as the Pennsyl vani a Legi sl ature
has never granted the Borough the specific power to contract away

the power of summary dism ssal. See Bolduc v. Board of

Supervisors of Lower Paxton Township, 618 A 2d 1188 (Pa. Conmmonw.

Ct. 1992), appeal denied, 625 A 2d 1195 (Pa. 1993). The

Plaintiff then asserts a clai mbased upon equitabl e estoppel,
claimng that the Borough Council know ngly induced the Plaintiff
to rely upon an invalid contract to his detrinent.

The Defendants argue that the Plaintiff should be
estopped fromasserting this claim since it does not appear in
any version of the Conplaint. Although the Plaintiff was tw ce
allowed to anend his Conplaint and did not include an equitable
estoppel cause of action at any tinme, we believe that the
Plaintiff alleged facts sufficient to put the Defendants on
notice of the equitable estoppel argunent. Nevertheless, after a
careful review of the relevant case law, we find that the
equi tabl e estoppel claimfails onits nerits.

In Paul v. Lankenau Hospital , 569 A 2d 346 (Pa. 1990),

t he Suprene Court of Pennsylvania held that "[t] he doctrine of

equi tabl e estoppel is not an exception to the enploynent at wll
doctrine. An enployee may be discharged with or w thout cause,
and our | aw does not prohibit firing an enpl oyee for relying on

an enployer's promse." |1d. at 348. In Stunpp v. Stroudsburg

Muni ci pal Auth., 658 A 2d 333 (Pa. 1995), the Court confirned

that "equitable estoppel has been affirmatively rejected by this
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Court as an exception to the at-will rule.” 1d. at 336.

Pennsyl vania | aw clearly provides that the doctrine of equitable
estoppel does not apply to at-will enploynent. Therefore, we
find that the Plaintiff's breach of contract and equitable
estoppel clainms nust be di sm ssed.

l. Def amati on O ai ns

It appears that the Plaintiff's defamation clains are
rooted in four specific incidents. They are as foll ows:

1. In April 1996, Borough Council "as a body"
all egedly publicly blamed the Plaintiff for the Borough's | oss of
a Legislative Initiative Gant. See Satterfield Dep. Il at 93;
Conpl aint at 9 77-79.

2. In April 1996, at a public neeting, Defendant
Bowen al | egedly accused the Plaintiff of "fudging recycling
nunbers." See Conplaint at 1 35-36.

3. In May 1997, a nmenorandum concerning this suit was
distributed to the public at a Borough Council neeting. The
menor andum bl aned the Plaintiff for several incidents of
m smanagenent and stated that his term nation was due to poor job
performance. See Satterfield Dep. Il at 105-115; Conplaint 11
35- 36.

4, In May 1997, a canpaign flyer supporting the
reel ecti on canpai gns of Defendants Rizzuto, Sattizahn, and Bowen
was nailed to nenbers of the public. The flyer stated that the
Plaintiff had been dism ssed for poor job performance, that he

had al ways been an at-will enployee, that he had been seeking
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enpl oynent in 1995 because he wanted to | eave his job with the
Bor ough, and that he voluntarily testified agai nst the Borough at
a police arbitration hearing in April 1996. See Plaintiff's
Exhibit 28; Satterfield Dep. Il at 97-103.

Under Pennsylvania |law, a |ocal agency, such as the
Def endant Borough, is imune from causes of action sounding in

defamation. 42 Pa. Cons. Stat. 88 8541, 8542 : see also Five

Star Parking v. Phil adel phia Parking Auth. , 662 F. Supp. 1053

(E.D. Pa. 1986). We wll dismss the Plaintiff's defamation
cl ai m agai nst the Borough

The Defendants argue that the defamation clai ns agai nst
t he individual Defendants should al so be di sm ssed because these
Def endants are "high public officials,” and as such are
absolutely imune fromsuit for defamation. Under Pennsylvania
[aw, "high public officials" are absolutely imune fromsuit for
defamation for statenents nmade within the scope of their

authority. Lindner v. Mdllan, 677 A 2d 1194, 1196 (Pa. 1996).

Whet her a person is a "high public official" depends on "the
nature of his duties, the inportance of his office, and

particul arly whether or not he has policy-nmaking functions."” 1d.
at 1198. The Suprene Court of Pennsyl vania has granted such

i munity to borough mayors, id. at 1199, township supervisors,

Jonnet v. Bodick, 244 A 2d 751 (Pa. 1968), and city architects

and deputy commi ssioners of public property, Mntgonery v. Gty

of Phil adel phia, 140 A 2d 100 (Pa. 1958). Pennsylvania statutory

| aw makes borough council nenbers |egislators, and therefore
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primary policy nmakers, of boroughs in Pennsylvania. 53 Pa. Cons.
Stat. 88 46005-46006. We have no trouble finding that borough
counci| menbers qualify as "high public officials" for the

pur poses of inmmunity from defamati on.

Wthout ruling on the defamatory nature of the first
three publications identified above, we find that each was nmade
within the scope the individual Defendants' authority. As such
t he individual Defendants are immune to the Plaintiff's
defamation clainms which stemfromthese incidents.

The fourth publication, involving the canpaign flyer
circulated by the individual Defendants, was not nmade within the
scope of their official authority, and therefore, imunity wll
not apply with respect to this claim W note that at |east one
of the Defendants acknow edged that the flyer was released in his
capacity as a private person. See Deposition of Wayne L. Bowen,
Jr. taken April 29, 1997 ("Bowen Dep.") at 13.

The flyer contained four allegedly defamatory
statenents regarding the Plaintiff. It stated (1) that the
Plaintiff had been dism ssed for poor job performance, (2) that
he had al ways been an at-w |l enployee, (3) that he had been
seeki ng enpl oynent in 1995 because he wanted to | eave his job
wi th the Borough, (4) and that he voluntarily testified agai nst
t he Borough at a police arbitration hearing in April 1996.

Under Pennsylvania law, in an action for defamation, a

plaintiff nust prove seven things:
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1. The defamatory character of the
communi cati on

2. Its publication by the defendant.
3. Its application to the plaintiff.

4, The under standi ng by the recipient of
its defamatory meani ng.

5. The understanding by the recipient of it
as intended to be applied to the plaintiff.

6. Special harmresulting to the plaintiff
fromits publication

7. Abuse of a conditionally privileged
occasi on.

42 Pa. Cons. Stat. § 8343(a).

As a prelimnary matter, we find that a reasonable jury
could interpret the statenents regarding the Plaintiff's job
performance and arbitration testinony as defamatory under
8§ 8343(a). This determination involves a matter of law, and is
therefore properly made by the court rather than the jury. See

Elia v. Erie Insurance Exchange, 634 A 2d 657 (Pa. Super. 1993),

appeal denied 644 A 2d 1200 (Pa. 1994). W also find that the

statenments in the flyer regarding the Plaintiff's at-will status
and 1995 job search are substantially accurate, and are not
capabl e of defamatory neani ng.

Once a plaintiff has established his or her burden
under 8§ 8343(a), the burden then shifts to the defendant to
prove, when relevant to the defense:

1. The truth of the defamatory
comruni cati on
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2. The privileged character of the occasion
on which it was published.

3. The character of the subject matter of
defamat ory comment as of public concern.

42 Pa. Cons. Stat. 8§ 8343(b).

Al t hough a portion of the flyer may satisfy the
requirenents of 8§ 8343(a), we will grant the Defendants' Motion
to dismss this claimbecause we find that the statements
regarding the Plaintiff's job performance and arbitration
testinony involved issues of public debate. The Plaintiff was a
candi date for public office, and thus his record was a nmatter of
public concern. W are persuaded by the words of the

Pennsyl vani a Superior Court in Redding v. Carlton, 223 Pa. Super

136 (Pa. Super. C. 1972):

[1]n deciding whether or not a publication is
defamatory, courts should be gui ded by
Amrerica's profound "commtnent to the
principle that debate on public issues should
be uni nhi bited, robust, and w de-open, and
that it may well include vehenent caustic and
sonetimes unpl easantly sharp attacks on
governnent and public officials.” New York
Tinmes Co. v. Sullivan, 376 U S. 254, 270
(1964). The constitutionally protected area
of free speech revolves around the freedomto
criticize governnment and the officials
responsi bl e for governnent operations.
Rosenblatt v. Baer, 383 U S. 75, 85 (1966).
To prevent a chilling effect on free speech,

t he Suprene Court of Pennsylvania has held
that "statenents which represent differences
of opinion or are annoyi ng or enbarrassing,
are without nore not |ibelous." Bogash v.
El ki ns, 405 Pa. 437, 440, 176 A 2d 677
(1962). Neither is a statenent |ibel ous
which is "no nore than rhetorical hyperbole"
or "a vigorous epithet" used to descri be what
t he publisher believes to be another's
extrenely unreasonabl e position. Geenbelt

46



Coop. Publ'g Ass'n. v. Bresler, 398 U S. 6,
14 (1970).

Id. at 139.

The portions of the flyer at issue illustrate sone of
t he worst aspects of the rhetorical hyperbol e which characterizes
nodern Anerican politics. W believe that these remarks are
m sl eadi ng and denonstrate poor judgenent on the part of the
i ndi vi dual Defendants. Nevertheless, we cannot ignore the fact
that they concern a person who had, until recently, held an
i nportant public office, and who was at the tinme a candi date for
anot her public office. Accordingly, the statenments in the flyer
were privileged, and the individual Defendants cannot be held
liable therefor.
J. Punitive Damages Cl ai m

The Defendants divide their notion to dism ss the
Plaintiff's punitive danages claiminto two parts--one dealing
with the cl ai magai nst the Borough and the other with the claim
agai nst the individual Defendants. W w | address the
Def endants' argunents in that order.

1. Puni tive Damages agai nst the Def endant Borough

In response to the Defendants' argunent that the
puni tive damages clai mshould be di sm ssed agai nst the Borough,
the Plaintiff nmerely states, "Plaintiff offers not [sic] argunent
herein.” Plaintiff's Meno at 74. Again, we are di sappointed
with the lack of care evidenced by the Plaintiff's attorney in

drafting his Conplaint and response. |If Plaintiff's counsel
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chooses not to respond because he thinks it clear that this claim
has no nerit, the claimnever should have been filed in the first
pl ace, and should be withdrawn. |If, on the other hand,
Plaintiff's counsel believes that the claimis proper and nerely
chooses not to respond, he is neglecting his responsibility to
represent his client zeal ously.

Havi ng revi ewed the Defendants' argunent in favor of
di sm ssing the punitive damages cl ai magai nst the Borough, we are
of the opinion that a partial dismssal is appropriate. The
Suprenme Court has explicitly held that "a nunicipality is imune

from punitive damages under 42 U . S.C. 8§ 1983." Gty of Newport

v. Fact Concerts, Inc., 453 U S 247, 271 (1981). In addition,

muni ci palities are not liable for punitive damages under

Pennsyl vania state |l aw clainms. Township of Bensalemv. Press,

501 A 2d 331, 338 (Pa. Commw. Ct. 1985).* Therefore, the only

way i n which punitive damages nmay be avail abl e agai nst the

Def endant Borough woul d be under the Plaintiff's USERRA cl aim
The provision of USERRA dealing with damages can be

found in 38 U S.C. §8 4323(c). The question of whether this

section provides for punitive damages is an interesting one. W

4 The Commonweal th Court wote, "no valid purpose is

served in assessing such [punitive] damages, but rather the
effect is nerely to place the burden on the tax paying public.”
Press, 501 A 2d at 338. Wiile we recognize that a decision of

t he Commonweal th Court is not binding upon this court when we are
applying state law, the Plaintiff has not suggested any reason
for us to disregard the opinion expressed by the |l earned state
court.

48



have not found any case law interpreting this provision, which
st at es:

(c)(1)(A) The district courts of the United

States shall have jurisdiction, upon the

filing of a conplaint, notion, petition, or

ot her appropriate pleading by or on behal f of

the person claimng a right or benefit under

this chapter--

(I') to require the enployer to conply
Wi th the provisions of this chapter;

(ii) torequire the enployer to

conpensate the person for any |oss of wages

or benefits suffered by reason of such

enployer's failure to conply with the

provi sions of this chapter; and

(ii1) to require the enployer to pay the

person an anount equal to the anount referred

toin clause (ii) as liquidated damages, if

the court determ nes that the enployer's

failure to conply with the provisions of this

chapter was willful.

38 U S. C 8 4323(c)(1)(A). The Defendants argue that the
failure of this passage to nention "punitive" danages neans t hat
punitive danmages are unavail abl e under USERRA. The Plaintiff

t akes no position whatsoever on the issue.

Al t hough cl ause (iii) labels the damages descri bed
therein "liquidated,” we are inclined to view them as nore
punitive in nature. Clause (iii) seens to be designed to
conpensate a plaintiff "over and above what will barely
conpensate himfor his property | oss, where the wong done to him
was aggravated by circunstances of . . . wanton and w cked
conduct on the part of the defendant.” Black's Law Dictionary

390 (6th ed. 1990) (defining "Exenplary or punitive damages").
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The wi del y-known "duck test" reads, "If it |looks |like a duck
feels Iike a duck, and quacks |ike a duck, it nust be a duck."
Al t hough cl ause (iii) does not explicitly |abel the damages
descri bed therein as "punitive," we believe that these danages
are punitive in nature. The "liquidated" damages of clause (iii)
conpensate a plaintiff beyond the actual |evel of his or her
injury and wll only be awarded where the m sconduct of the
defendant was willful. In other words, clause (iii) "liquidated"
damages | ook, feel, and quack |like punitive damages, and
therefore, we wll treat them as such

W will grant the Defendants' Motion regarding punitive
damages in part, dismssing all punitive damages cl ai ns agai nst
t he Def endant Borough which may arise under 8 1983 or state | aw.
However, the Plaintiff will be permtted to recover danages
agai nst the Defendant Borough® under 38 U.S.C. § 4323(c)(1)
(A (iii), should a jury see fit to award such damages.

2. Puni ti ve Damages agai nst the Individual Defendants

The Defendants argue that an award of punitive damages
agai nst municipal officials sued in their individual capacities

may be made only "if the individual defendants' conduct can be

> A simlar provision allow ng |iquidated damages for

willful violations related to age discrimnation my be found in
29 U.S.C. 8 626(b). The ADEA covers state and | ocal governnents.
EECC v. Woning, 460 U.S. 226, 103 S.Ct. 1054 (1983). Liquidated
damages nmay be recovered fromstate and | ocal governnents. See
Rademaker v. State of Nebraska, 906 F.2d 1309, 1313 (8th Cir.
1990); Kossman v. Calunet County, 800 F.2d 697, 699 (7th Gr.
1986), cert. den., 479 U.S. 1088; EEOC v. County of Allegheny,
519 F. Supp. 1328, 1337 (WD. Pa. 1981), aff'd, 705 F.2d 679.

50



shown to be notivated by evil notive or intent, or when it
i nvol ves reckless or callous indifference to the federally

protected rights of others.” Robey v. Chester County, 946 F

Supp. 333, 338 (E.D. Pa. 1996).
W are aware that punitive damages nay be awarded
agai nst i ndividual defendants who have viol ated state | aws. See

e.g., Bernhardt v. Needleman, 705 A 2d 875 (Pa. Super. C. 1997);

Bannar v. MIller, 701 A 2d 232 (Pa. Super. Ct. 1997). However,

as we have granted the Defendants' Mtion with respect to all
state | aw cl ai ns agai nst the individual Defendants, the issue of
puni ti ve danages on such clains iSs noot. |In addition, we have
found that the Plaintiff's USERRA cl ai ns agai nst the individua
Def endants warrant dism ssal. Therefore we need not address the
possibility of punitive danages agai nst the individual Defendants
under this statute.

We have found that the Plaintiff's due process and
equal protection clains should be dism ssed. However, we now
find that the Plaintiff has presented evidence which a reasonable
jury may interpret as denonstrating malice or callous
indifference on the part of the individual Defendants toward the
Plaintiff's First Amendnent rights. See e.qg., Sattizahn Dep. at
87-88; Plaintiff's Exhibit 28; Satterfield Dep. | at 43-45.
Therefore, the Plaintiff will be permtted to seek punitive
damages on his First Anmendnent cl ai ns agai nst Defendants Ri zzut o,

Sattizahn, and Bower in their individual capacities.
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V. SUMVARY

For the reasons stated above, we have dism ssed all
cl ai ns agai nst the Borough Council and agai nst the individual
Defendants in their official capacities. W have al so dism ssed
the Plaintiff's due process, equal protection, breach of
contract, equitable estoppel, and defamati on clains agai nst the
remai ni ng Defendants. |In addition, we have dism ssed the
Plaintiff's USERRA cl ai m agai nst the individual Defendants.

We have denied summary judgnment on the First Anmendnent
cl ai ns agai nst the Borough and the individual Defendants in their
i ndi vi dual capacities. W have also denied sumary judgnent on
t he USERRA cause of action agai nst the Borough. Regarding
damages, we have held (1) that the Plaintiff nay seek punitive
damages agai nst the individual Defendants in their individual
capacities on his First Amendnent cause of action, and (2) that
the Plaintiff nmay seek danages agai nst the Defendant Borough
under 38 U S. C. 8 4323(c)(1)(A). These clainms and any
appropri ate danmages shall be determned by a jury in the event
that the parties are unable to settle this matter thenselves. An

appropriate Order foll ows.
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UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOUGLAS R SATTERFI ELD, : Gvil Action
Pl aintiff :
V.

BOROUGH OF SCHUYLKI LL HAVEN, : No. 96- CV-5916

BOROUGH COUNCI L OF SCHUYLKI LL :
HAVEN, ALFRED RI ZZUTO, in his:
i ndi vi dual and offici al :
capacities, GLENN SATTI ZAHN

in his individual and

of ficial capacities, and

VWAYNE BOWEN, in his individ-
ual and official capacities,

Def endant s

ORDER

AND NOW this 7th day of July, 1998, upon consideration
of the Defendants' Mdtion for Summary Judgnent, filed January 5,
1998, the Plaintiff's Menorandumin Opposition to Defendants’
Motion for Sunmmary Judgnent, filed February 27, 1998, the Reply
Brief in Support of Defendants' Mdtion for Summary Judgnent,
filed March 27, 1998, and the Plaintiff's Brief in Opposition to
Def endants' Reply Brief, filed April 7, 1998, and in accordance
with the precedi ng Menorandum which is hereby incorporated by
reference, it is hereby ORDERED as fol |l ows:

1. The Motion is GRANTED with respect to the clains
agai nst Def endant Borough Council of Schuyl kill Haven, and al
such clains are hereby DI SM SSED,;



2. The Motion is GRANTED with respect to the clains
agai nst Defendants Rizzuto, Sattizahn and Bowen in their officia
capacities, and all such clains are hereby DI SM SSED

3. The Motion is GRANTED with respect to the
Plaintiff's due process clains, and these clains (Causes of
Action 4 and 6) are hereby DI SM SSED;

4, The Defendants' Mdtion is DENIED with respect to
the Plaintiff's First Amendnent clains (Causes of Action 2 and
7);

5. The Defendants' Mdtion is GRANTED with respect to
the Plaintiff's equal protection clains, and these clains (Causes
of Action 3 and 8) are hereby DI SM SSED;

6. The Defendants' Mtion is GRANTED I N PART with
respect to the Plaintiff's clainms under 38 U.S.C. 8§ 4311 et seq.,
and all clainms against the individual Defendants under this
statute (Causes of Action 1 and 5) are hereby DI SM SSED

7. The Defendants' Mdtion is GRANTED with respect to
the Plaintiff's breach of contract and equitabl e estoppel clains,
and these clains (Cause of Action 10) are hereby DI SM SSED

8. The Defendants' Mdtion is GRANTED with respect to
the Plaintiff's defamation claim and this claim (Cause of Action
9) is hereby DI SM SSED;

9. The Defendants' Mtion is GRANTED I N PART with
respect to the Plaintiff's punitive damages cl ai ns (Cause of
Action 11), and all punitive damages clai ns agai nst the Defendant
Bor ough which do not arise out of 38 U S.C. 84323(c)(1)(A), as

well as all punitive damage clai ns agai nst the individual



Def endants which do not arise out of the Plaintiff's First
Amendnent cause of action are hereby DI SM SSED

10. The Defendants' Mtion is DENIED in all other
respects, and the following clains shall continue: (1) the First
Amendnent cl ai ns agai nst the Defendant Borough and agai nst the
i ndi vi dual Defendants in their individual capacities, (2) the
clains under 38 U.S.C. 8§ 4311 et seq. agai nst the Defendant
Borough, (3) the punitive damages cl ai m agai nst the Defendant
Bor ough under 38 U.S.C. 84323(c)(1)(A), and (4) the punitive
damages clains relating to First Amendnent clains agai nst the

i ndi vi dual Defendants in their individual capacities.

BY THE COURT:

Franklin S. Van Antwerpen
United States District Judge



