IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES M CHAEL DUNYAN ClVIL ACTI ON
NO 91-2095

MARI E PAOLCCA, et al

MEMORANDUM

Br oderick, J. July 6, 1998

Janmes M chael Dunyan, a prisoner at the State Correctiona
Institution in Sonerset, Pennsylvania, comrenced this pro se
action in 1991 pursuant to 42 U S.C. 8§ 1983, alleging that
several enployees of the Philadel phia Police Departnent and
private individuals violated his civil rights in connection with
his state crimnal prosecution and conviction. On July 10, 1992,
upon request of the defendants, the Court placed this action in
civil suspense until the plaintiff's pending state crim nal
prosecution becane final because of the possibility that the
i ssues determ ned by the state court m ght have collatera
estoppel effect in this action.

On June 26, 1997, the Court sent notice to the parties
i nqui ring about the status of the underlying crimnal case and
whet her this action should remain in civil suspense. Wen
neither the plaintiff nor the defendants responded, the Court

renoved the case fromcivil suspense and dism ssed it for |ack of



prosecution by Order dated April 24, 1998. The plaintiff has
filed a notion for reconsideration of that order, claimng that
he never received the June 26, 1997 notice because it was sent to
his fornmer correctional institution even though he had advi sed
the Cerk of his new address. The plaintiff has al so requested
that this action be placed back into civil suspense until his
pendi ng state habeas petition becones final. For the reasons set
forth below, the Court will grant the plaintiff's notion for
reconsi deration. However, rather than placing the case back into
civil suspense, the Court will dism ss the conplaint wthout
prejudice to refiling if and when the plaintiff's state crim nal

conviction is invalidated.

BACKGROUND

This civil rights action stens fromthe Novenber 4, 1989
arrest and subsequent trial of the plaintiff for the ki dnaping
and rape of a thirteen year old boy. The plaintiff was tried in
the Court of Common Pl eas of Phil adel phia County and convicted of
i nvoluntary deviate sexual intercourse. He was sentenced on
January 21, 1992 and is currently incarcerated at S.C. 1. Laurel
H ghl ands in Somerset, Pennsyl vani a.

The plaintiff's anended conplaint, filed Novenber 18, 1991,
raises civil rights clains against the follow ng defendants: (1)
Phi | adel phia police detective Marie Paol oca, Badge # 8018; (2)
Ms. Paol oca's supervisor, who is unnaned; (3) police officer Geg

Pinto, Badge # 1339; (4) police officer Christopher Lee, Badge #
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1651; (5) police officer WIliam Sgarez, Badge # 4576; and (6)
Janes Redner, Sr., a private citizen. Three other defendants who
were listed in the plaintiff's original conplaint were either not
i ncluded in his anmended conplaint or were dismssed by the Court
on April 20, 1992.

The plaintiff alleges clains for unlawful search, unlawf ul
arrest, false inprisonment, various Mranda violations, malicious
prosecution, and denial of a fair trial. Specifically, he
asserts clains against police officers Pinto and Sqarez for
illegally searching his honme without a warrant and w t hout
satisfying the "knock and announce" requirenent, and for unlawf ul
arrest. He asserts that Detective Paol oca interrogated him
despite being told that he wished to renmain silent and see an
attorney, attenpted to coerce his confession, maliciously
prosecuted him and tanpered with potential alibi wtnesses prior
totrial. He clains that police officer Lee acted in concert
with Detective Paoloca to deprive himof a fair trial. Finally,
he contends that M. Redner, at the direction of Detective
Paol oca, threatened a potential alibi witness fromtestifying in
hi s def ense.

On July 10, 1992, the Court placed this action in civil
suspense upon notion of the defendants because the plaintiff's
state crimnal conviction was still pending on direct appeal
Under applicable law at that tinme, the Court stayed the action on
the grounds that many, if not all, of the issues raised in this

action mght be precluded by the issues determned in the state
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crimnal action. Then, on June 26, 1997, after alnost five years
of inactivity, the Court sent notice to the plaintiff and all
counsel of record requesting a status update so that the Court
could return the case to its active docket, if necessary. On
April 24, 1998, after neither the plaintiff nor the defendants
responded to the notice, the Court ordered the case restored to

the active docket and dism ssed for |ack of prosecution.

1. DI SCUSSI ON

Havi ng reconsi dered the Order of April 24, 1998, the Court
has determ ned that this case should not be dism ssed for |ack of
prosecution. The plaintiff has stated in his nmenorandumin
support of his notion for reconsideration that he never received
notice fromthe Court requesting a status update. The plaintiff
al so states that he notified the Cerk of his change of address
as well as the status of his underlying state crimnal case.
These cl ai ns appear to be supported by the record, as the Cerk's
O fice only recently updated his address despite receiving
earlier correspondence fromthe plaintiff. Accordingly, the
Court will grant the plaintiff's notion for reconsideration and
Wi ll not dismss the conplaint for |ack of prosecution. However,
havi ng taken the opportunity to review the plaintiff's clains in
accordance with currently applicable |aw, the Court has
determ ned that the conplaint nust be dismssed w thout prejudice
torefiling if and when his crimnal conviction is invalidated.

Prior to 1994, the lawin this Crcuit required that a 8§
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1983 acti on seeking damages for unlawful arrest or conviction
shoul d be stayed pending a final decision on the plaintiff's
state crimnal conviction if there were conmon di spositive issues
in the state and federal actions. This was so because in Allen

v. MCQurry, 449 U. S 90, 101 S. C. 411 (1980), the Supreme Court

hel d that the doctrine of collateral estoppel bars a § 1983
plaintiff fromrelitigating issues decided against himin his
state crimnal proceedings. In applying this precedent, the
Third Crcuit ruled that the doctrine of collateral estoppel
could not be applied to a Pennsylvania crimnal conviction while
it was still being appeal ed, because the conviction was not

final. Bailey v. Ness, 733 F.2d 279 (3d G r. 1984). Thus, the

Third Crcuit instructed district courts to "stay the federal
court proceedings until the state court [appeals] have run their
course or have run out of time in which to be brought.” [d. at
280. This is what the Court did in this action by Order dated
July 10, 1992. Then, in 1993, the Third Crcuit extended its
Bailey ruling by holding that 8 1983 actions shoul d be stayed not
only until all direct appeals have been exhausted, but also until
all state postconviction relief has been exhaust ed. Li nnen v.
Armainis, 991 F.2d 1102, 1109 (3d Cir. 1993). Since the
plaintiff here is still pursuing state postconviction relief,
Li nnen woul d counsel that this action should be placed back into
civil suspense.

However, the Suprene Court's 1994 decision in Heck v.

Hunphrey, 512 U. S. 477, 114 S. C. 2364 (1994), dramatically
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changed the understanding of § 1983 actions. |In Heck, the
Suprenme Court ruled that an action to recover damages for an
unconstitutional conviction or inprisonnent, or for other harns
whi ch woul d render a conviction invalid, is sinply not cognizable
under 42 U.S.C. 8§ 1983 unless and until the conviction has been

i nvalidated. The Supreme Court w ote:

We hold that, in order to recover damages for [an]
al l egedly unconstitutional conviction or inprisonnent,
or for other harm caused by actions whose unl awf ul ness
woul d render a conviction or sentence invalid, a § 1983
plaintiff nust prove that the conviction or sentence
has been reversed on direct appeal, expunged by
executive order, declared invalid by a state tribuna
aut hori zed to nmake such determ nation, or called into
guestion by a federal court's issuance of a wit of
habeas corpus, 28 U S.C. 8§ 2254. A claimfor danmages
bearing that relationship to a conviction or sentence
t hat has not been so invalidated is not cognizable
under § 1983.

Heck, 512 U.S. at 486-87; 114 S. C. at 2372. Thus, the Suprene

Court held that when a state prisoner seeks damages in a § 1983
suit in which entering judgnent in his favor woul d necessarily
inply the invalidity of his conviction or sentence, "the
conpl ai nt nust be dism ssed unless the plaintiff can denonstrate
that the conviction or sentence has al ready been invalidated."
Id.

In the instant case, the plaintiff is clearly seeking to
recover damages for his allegedly unconstitutional conviction and
sentence. He has asserted clains for unlawful search, unlawf ul
arrest, false inprisonment, various Mranda violations, malicious
prosecution, and denial of a fair trial. Each one of these

clains is closely connected with his arrest, trial, and
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conviction, and there is nothing in the record to suggest that he
is claimng any actual, conpensable injury apart fromhis
conviction and inprisonnment (such as mght be the case in a claim
for excessive force). See Heck, 512 U S. 487 n. 7; 114 S. C.
2372 n. 7; Nelson v. Jashurek, 109 F.3d 142, 145 (3d Cr. 1997);

Shelton v. Mcey, 883 F. Supp. 1047, 1050 (E. D. Pa. 1995)

(waldman, J.). Accordingly, the plaintiff's clains are not
cogni zabl e under 8 1983 until he can denonstrate that his

conviction has been invalidated, and they nust be di sm ssed
W thout prejudice to refiling if and when his conviction is

i nval i dat ed.

I'11. CONCLUSI ON

For the forgoing reasons, the Court will grant the
plaintiff's notion to reconsider the Court's O der of April 24,
1998 dism ssing his conplaint for |lack of prosecution. However,
upon reconsideration of the plaintiff's clains and currently
applicable law, the Court has determ ned that the conplaint nust
be dism ssed without prejudice to refiling if and when the
plaintiff's state crimnal conviction is invalidated.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES M CHAEL DUNYAN ClVIL ACTI ON
NO 91-2095

MARI E PAOLCCA, et al

ORDER

AND NOW this 6th day of July, 1998; upon consideration of
the plaintiff's notion for reconsideration of this Court's Order
of April 24, 1998 dism ssing this action for |ack of prosecution
and his nmenorandumin support thereof; and for the reasons set
forth in the Court's Menorandum of this date;

IT 1S ORDERED: The plaintiff's notion for reconsideration
of the Court's Order of April 24, 1998 dism ssing this action for
| ack of prosecution is GRANTED.

| T 1S FURTHER ORDERED: The plaintiff's conplaint is
Dl SM SSED W THOUT PREJUDICE to refiling if and when the

plaintiff's state court conviction is legally invalidated.

RAYMOND J. BRODERI CK, J.



