IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARNELL WATKI NS . CaVIL ACTION
V. :
KMART CORPORATI ON

KMART CORPORATI ON

V.
DI GBY TRUCK LI NE, | NC. © NO  96- 4566
FI NDI NGS OF FACT, CONCLUSI ONS OF LAW
AND FI NAL JUDGVENT
HUTTON, J. June 26, 1998

This litigation began when Darnell Watkins, a forner enpl oyee
of Digby Truck Line, Inc. ("D gby"), sued Knmart Corporation
("Kmart") for personal injuries he allegedly suffered at a Knart
| oading dock in the scope of his enploynment with Digby. After
Digby refused to defend and indemify Kmart pursuant to the
shi ppi ng contract between them Kmart inpleaded D gby as a Third-
Party Defendant. Watkins bowed out, however, when Knart and D gby
began to devel op evidence that his claimmay be fraudul ent.

After providing the inpetus for over thirty thousand dollars
in | egal expenses, Watkins failed to appear at the March 7, 1997
arbitration hearing in this matter, and the arbitration panel
entered judgnment against him The di spute thus reduced to whet her
the costs of Watkins’ litigation--now $32,760.50--should fall on
Kmart or D gby. The arbitration panel found Digby liable to
i ndemmify Kmart under the terns of their contract, but awarded

Kmart nothing because it failed to prove its expenses. Bot h



parties then sought a trial de novo, and the Court held a bench
trial. 1n accordance with Federal Rule of Civil Procedure 52(a),
the Court nowenters the follow ng findi ngs of fact and concl usi ons

of | aw.

. EILNDI NGS OF FACT

A. The Transportati on Adreenent

1. On August 10, 1992 the parties entered into a
Transportation Agreenent that set out the ternms under which Di ghy
woul d deliver freight for Knart. The Agreenent was still in effect
on June 27, 1994, the date of Watkins’ alleged accident.

2. Par agraph 10, section (A), of the Transportation
Agr eenent provi des:

Carrier [Di gby] hereby agrees to reinburse,
i ndemi fy, defend and hold Shipper [Kmart]
harmless from any loss (excluding | ost
profit), damage or expense, I ncl udi ng
reasonabl e attorneys fees, which shipper my
suffer, sustain or incur as a result of any
violation or breach hereof or default
hereunder by Carrier, or as a result of any
injury or death to persons or damages to
property in the performance by Carrier
hereunder, or in the performance of any ot her
carrier as aresult of Carrier's brokering and
or trip leasing any good of Shipper.

Third-Party Plaintiff's Exhibit 1 T 10(A).
3. Par agraph 15 of the Agreenent provides:

TH' S AGREEMENT SHALL BE DEEMED TO HAVE BEEN
EXECUTED AND DELI VERED I N TROY, M CH GAN AND
SHALL BE CONSTRUED, | NTERPRETED AND ENFORCED
UNDER AND | N ACCORDANCE W TH THE | NTERNAL LAWS
OF THE STATE OF M CHI GAN. CARRI ER [ DI GBY]
AGREES TO EXERCI SE ANY RIGHT OR REMEDY I[N
CONNECTI ON W TH THI S AGREEMENT EXCLUSI VELY I N,
AND HEREBY SUBM TS TO THE JURI SDI CTI ON OF, THE
STATE OF M CH GAN COURTS OF OAKLAND COUNTY,
M CH GAN OR THE UNI TED STATES DI STRI CT COURT
IN DETRO T, M CHI GAN.
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Third-Party Plaintiff's Exhibit 1 § 15.

4. The Agreenent identifies Kmart as a M chigan
Corporationwithits principal place of business in Troy, M chigan,
and Digby as a Tennessee Corporation with its principal place of
busi ness in Lavergne, Tennessee.

5. The Agreenent was signed, at least in part, in
Cakl and County, M chigan and was to be perfornmed throughout the

Uni ted St at es.

B. The Underlying Litigation

6. As noted before, Watkins, a citizen of Chio, sued
Kmart for personal injuries he allegedly incurred in a slip and
fall incident on Kmart property while under the enploy of D gby.
Wat ki ns cl ai nred nedi cal specials, |ost wages and | oss of future
earni ngs in excess of $582,190. 80.

7. Bot h Kmart and Di gby suspected that Watkins' cl ai ns
were fraudulent, and Kmart instructed its counsel to defend the
matter vigorously. But neither Kmart nor Di gby actually charged
Watkins with fraud, and it has never actual |y been established that
Wat ki ns' clains were fraudul ent. There is no evidence in the
record that any of Kmart's fees, costs or expenses were spent
pursui ng an action agai nst Watkins for fraud.

8. Pursuant to Y 10(A) of the Transportati on Agreenent,
Kmart tendered its defense to Digby and its insurance carrier on
several occasions, as far back as August 13, 1996, and Di gbhy

refused to undertake Kmart's defense.



C. Knart’s Litigati on Expenses

9. The parties have stipulated that the billingrecords
Kmart submitted to evidence its costs, expenses and attorneys' fees
are authenti c.

10. These materials indicate that Kmart's attorneys
fees, expenses and costs fromthe begi nning of this action through
the filing of proposed findings of facts and concl usions of |aw
amount to $32, 760. 50.

11. To denonstrate that these fees and costs were
reasonable, Kmart presented Peter Turro of IHDS, a claim
admnistration service hired by Kmart for a per-file fee to
eval uate and negotiate liability clains against Knart.

12. As the clains admnistrator, Turro was personally
i nvol ved i n overseei ng and approving Kmart’ s | egal expenses inthis
matter. Turro testified that under the guidelines established by
Kmart and | HDS, Kmart woul d routinely pay this anount of expenses
in defending simlar litigation, and that Kmart’'s expenses in
defending this matter were reasonabl e.

13. Kmart seeks hourly fees for its attorneys in the
amount of: $120. 00 per hour for |. Steven Levy, a partner at the
law firm of Wiite and WIlians; $90.00 per hour for Dylan J.
Wal ker, an associate at the law firm of White and WIIlians; and
$45. 00 per hour for Janes Mil cahy, a paralegal at the law firm of
VWiite and Wl lians. D gby presented no evidence that these billing
rates are unreasonabl e.

14. Kmart offered into evidence detailed bills of Wite

and WIllians' |egal work specific enough to allow this Court to
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determ ne that the hours are reasonable for the work perforned.
Di gby di d not chal |l enge these bills, and presented no evi dence t hat
they were inauthentic, inaccurate, or excessive in any way.
Instead, Digby relied onits general argunent that it is not |iable

toindemify Kmart under the terns of the Transportati on Agreenent.

1. CONCLUSI ONS OF LAW

A. Conflicts of Law Standard

15. Al though the anount nowin controversy is | ess than
$75,000, the Court has diversity jurisdiction based on WitKkins’
original claimagainst Kmart for over $500, 000.

16. When jurisdiction is based on diversity of
citizenship, the district court generally applies the conflict of

lawrules of the stateinwhichit sits. See Klaxon Co. v. Stentor

Elec. Mg. Co., 313 U.S. 487, 496 (1941).

B. Choi ce of Law Anal ysi s

17. Pennsyl vani a courts have traditionally held that a
choice of law provisionin acontract will be upheld as |ong as the
transacti on bears a "reasonabl e rel ati onship to the state whose | aw

is governing." Cottman Transm ssion Systens, Inc. v. Ml ody, 869

F. Supp. 1180, 1184 (E. D.Pa. 1994). See Novus Franchising Inc. v.

Taylor, 795 F. Supp. 122, 126 (M D. Pa. 1992) (citing Churchill Corp.

V. Third Century, Inc., 578 A 2d 532, 537 (1990), app. denied, 592

A 2d 1296 (1991)).
18. Under Pennsylvania |aw the parties’ choice of |aw

will govern unless: (a) the chosen state has no substanti al
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relationship to the parties or the transaction and there is no
ot her reasonabl e basis for the parties' choice; or (b) application
of the | aw of the chosen state would be contrary to a fundanental
policy of a state which has a materially greater interest than the
chosen state in the determ nation of a particular issue, and which
would be the state of the applicable law in the absence of an

effective choice of law by the parties. See Cottman, 869 F. Supp.

at 1184 (citing Restatenent (Second) of Torts 8§ 187(2)).
19. Pennsyl vaniacourts wi Il honor contractual choice of
| aw provi si ons where the parties have sufficient contacts wwth the

chosen state. Seeid. at 1184; Jaskey Fin. and Leasing v. Display

Data Corp., 564 F.Supp. 160 (E.D.Pa. 1983).

20. The parties' choice of Mchigan | aw to govern the
Transportation Agreenment i s reasonable. The Agreenent was si gned,
at least in part, in Mchigan, and one of the parties to the
contract--Kmart--is a M chigan Corporationwithits principal place
of business in M chigan.

21. The evidence of record does not indicate that either
Chi o or Pennsyl vania, the states whose | aw D gby suggests shoul d
apply, has an equal or greater nunber of significant contacts with
the contract at issue, or a “materially greater interest” in the
outcone of the litigation.

22. Since neither Ohio nor Pennsylvania has a
“materially greater interest” inthe litigation than M chigan, the
Court need not conduct an anal ysis of whether the contract's choice

of law provision contravenes the public policy of a state with



equal or greater interest in having its |aw applied. See Cottnan,

869 F. Supp. at 1184.
23. Therefore, the choice of law provision in the
Transportation Agreenent is valid and enforceabl e and the present

di spute is governed by M chigan | aw.

C. Application of M chigan Law

24. Under Mchigan law, even though the Wrknen's
Conpensati on Act precludes contribution of an enpl oyer for injuries
suffered by its enployee during the course and scope of his
enpl oynment, indemification is permssible under either a properly

drawn contractual agreenent or at common |aw. See MlLough Steel

Corp. v. A E. Anderson Constr. Co., 210 N.W2d 448, 451 (1973)

(citing Ryan Stevedoring Co., Inc. v. Pan-Atlantic Steanship Corp.,

350 US 124 (1956)).

25. Mchigan Courts have held that where a clear
expression of an intent to indemify is contained in a witten
agreenent, an enployer nmay be joined as a third-party defendant on
an indemity theory w thout disturbing the exclusivity clause of

the Workers' Disability Conpensation Act. See G guere v. Detroit

Edison Co., 319 N.W 2d 334, 337 (1982).

26. The Mchigan Courts have consistently held that
clear indemity |language is a valid waiver of an enployer's
immunity under the Wirknmen's Conpensation Act. See id. at 336;
McC ough, 210 N.W2d at 448.



27. Digby concedes that if Mchigan |aw applies to this
case, the indemity |l anguage in the subject contract would act to
wai ve Digby's inmunity.

28. Paragraph 10(A) of the Transportation agreenent
clearly states that Digby will indemify Kmart for any |oss or
expense, including reasonabl e attorneys fees, that Knmart incurs “as
aresult of any injury or death to persons or damages to property
in the performance by [Digby].” The Court finds this |anguage
sufficiently clear to support an indemity claim against D gby
despite the effect of Mchigan’s Disability Conpensation Act, or

any ot her workers conpensation | aw.

D. Scope of the Indemity d ause

29. Digby argues that even if it has a general duty
under the Transportation Agreenent to defend and i ndemify Knmart,
t he present case does not fall within the terns of the Agreenent
because it is a fraudulent claim and did not in fact involve any
“personal injuries.”

30. This reasoning is rejected for two reasons. First,
al though the parties have specul ated that Watkins' clains were
fraudul ent, fraud was never proven. Second, it is clear fromthe
Transportation Agreenent that the parties neant for D gby to defend
Kmart against clainms of personal injury. It is irrelevant that
those clains are eventually retracted, or even di sm ssed.

31. Accordingly, the Court rejects Digby's contention

that Watki ns' claim was fraudul ent and, therefore, outside the



scope of the indemification clause in the Transportation

Agr eenent .

E. Kmart's Attorneys' Fees, Expenses and Costs

32. The Court finds that pursuant to the indemnification
clause in the Transportation Agreenment, Kmart is entitled to be
rei nbursed for all reasonable attorneys' fees, expenses and costs
associated wth defending itself against the allegations nade by
Watkins, as well as the attorneys' fees, costs and expenses
incurred prosecuting its case agai nst D gby.

33. A party seeking conpensation for attorneys fees and
costs nust (1) denonstrate the reasonabl e market rate for the type

and conplexity of the |egal services rendered, see WAshi ngton v.

Phi | adel phia County Court of Common Pleas, 89 F.3d 1031, 1035 (3d

Cr. 1996) (explaining | odestar nethod of fee cal culation), and (2)
docunent the hours for which paynent is sought "with sufficient
specificity." Id. at 1037.

34. Records of |egal work need only be specific enough
to show whether the hours clainmed are reasonable for the work
perfornmed. See id.

35. Detailed billing summaries of tinme spent by each
attorney and paralegal rise to the |evel of specificity required

for the Court to determ ne reasonabl eness. See Keenan v. City of

Phi | adel phia, 983 F.2d 459, 473 (3d Cr. 1992).

36. Turrotestified that he had reviewed t he attorneys'

fees, costs and expenses submtted by Wite and WIllians and was



satisfied that Kmart would pay themin the ordinary course of its
busi ness.

37. After itself reviewing the conmputerized billing
statenments submtted by Wiite and WIllians, the Court finds them
sufficiently specific to support a finding that the hours cl ai ned
are reasonable for the work perforned. Furthernore, the Court
finds that the costs and fees clained are reasonabl e.

38. Once the party seeking an award of fees and costs
has carried its burden, the opposing party nust respond wth

appropriate record evidence. See Washington, 89 F.3d at 1036.

39. Digby attenpted to present Gabriel Ceri of a firm
call ed Legal gard as an expert on |egal fees.

40. Federal Rul e of Evidence 702 requires that an expert
W tness nust possess scientific, technical or other specialized
know edge that wll assist the trier of fact to understand the
evidence or to determne a fact in issue. See Fed. R Evid. 702.

41. After an expert w tness colloquy, the Court found
t hat based on hi s educati onal background and | ack of any published
docunentation in the field of attorneys fees, and the fact that he
had not been recogni zed as an expert in any court of record, M.
Cieri was not qualified to opine as an expert under Federal Rul e of
Evi dence 702.

42. There is no testinony or evidence inthe record that
M. Ceri personally reviewed any of Kmart's attorneys' bills or
[itigation costs.

43. There is no testinony or evidence in the record that

M. C eri had any know edge of Kmart's billing rates and gui delines
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for litigation costs. Nor is there any evidence or testinony in
the record that M. Cieri had any know edge of Digby's billing
gui delines for attorneys' fees. Further, thereis no evidence that
M. Ceri ever reviewed any file in this case or spoke with any of
the attorneys or support staff that handled this nmatter for Kmart
to di scuss the appropriateness of the costs and expenses i ncurred.

44. Consequently, the Court found that M. C eri was not
qualified to offer an opinion as to the reasonabl eness of Wite and
Wl lianms' attorneys fees, costs and expenses under Federal Rul es of
Evi dence 702 and 703.

45. Digby did not offer any other evidence to contest
t he reasonabl eness of Kmart's attorney's fees or costs. Therefore,
there is no evidence in the record that Knmart's attorneys' fees,
expense or costs are unreasonabl e.

46. I n the absence of such record evidence, Kmart nust
be awarded attorneys' fees and costs at the requested rate in the

requested anount. See Washi ngton, 89 F. 3d at 1036; Cunni hgham v.

Gty of Mckeesport, 807 F.2d 49, 52-53 (3d Cir. 1986).

47. In view of M. Turro's testinony that the bills
submtted by Wiite and WIllianms are reasonable and in conformty
with IHDS and Knmart Billing Cuidelines, and the | ack of any record
evidence to the contrary, the Court finds that the expenses, costs
and attorneys' fees incurred by Kmart i n defendi ng agai nst Wat ki ns'
clainms and pursuing Kmart's third-party claimagainst D gby are
reasonable and that Kmart is entitled to recover the $32,760.50

r equest ed.
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F. Fees I ncurred Before Joinder of Digby and After Arbitration

48. Finally, Digby argues that even if it has a duty to
defend and indemify Kmart, it does not owe Kmart for attorneys'
fees, costs or expenses incurred before its joinder into this
action. D gby also argues that it does not owe Kmart for Kmart's
post-arbitration attorneys' fees or expenses, because Knart
incurred these additional expenses as a result of its failure to
present evidence of expenses at arbitration.

49. The Court disagrees with D gby on both of these
points. First, testinony revealed that Kmart tendered its defense
to Digby many tinmes from the beginning of this litigation, and
joined Dighy as a party only after first trying to convince it to
accept its contractual responsibility without court intervention.
|f the Court found Digby not liable for fees or costs until the
time it was joined, it would, in essence, reward D gby for refusing
to honor its legitimate, bargai ned-for obligation to Kmart at the
time Kmart originally tendered its defense.

50. As to Dighy's second argunent, the Court finds that
all of the litigation expenses Kmart incurred after Watkins failed
to appear at arbitration are attributable to Digby s continued
refusal to neet its contractual obligations. At any tine D gby
could have agreed to indemify Kmart and stop the continued

accunul ation of |egal fees.

[11. CONCLUSI ON

51. The Court finds, under the ternms of t he

Transportation Agreenent, that D gby nust indemify Kmart for all
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of its expenses in defending the personal injury claim brought
against it by Darnell Watkins, as well as in obtaining this fee
award. Accordingly, the Court finds in favor of Kmart and agai nst
Digby in the anount of $32,760. 50.

This Court's Final Judgnment follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARNELL WATKI NS : CIVIL ACTI ON
V. .
K- MART CORPORATI ON, et al. . 96- 4566

FlI NAL JUDGVENT

AND NOW this 26th day of June, 1998, as required by Fed.
R Cv. P. 52, IT IS HEREBY ORDERED that this Court enter the
attached Findings of Fact and Concl usi ons of Law.

| T 1S FURTHER ORDERED that JUDGMVENT is entered |IN FAVOR OF
Third-Party Plaintiff Kmart Corporation and AGAINST Third-Party
Def endant Digby Truck Line, Inc. in the amount of Thirty-two
Thousand, Seven Hundred and Sixty Dollars, and Fifty Cents
($32, 760. 50) .

BY THE COURT:

HERBERT J. HUTTON, J.



